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ERTAINTY in _ the 
law and uniformity in 
its application are de- 
siderata of prime im- 
portance. - An en- 
lightened people nat- 
urally expect a gov- 
ernment of laws, and 
not of men. If these 

laws are such as the best interests of all 
require, they will be of such a character 
that they can be known and intelligently 
obeyed. On the one hand, they will be so 
certain that they can be understood, and 
anyone can ascertain in advance whether 
or not he is complying therewith. On the 
other hand, their application will be so 
consistent and uniform that obedience 
thereto will not be treated as disobedi- 
ence, nor a violator go free. Put your- 
self in the place of someone who has 
honestly endeavored to find out what the 
law is on some certain point, but, because 
of judicial inaccuracy or uncertainty or 
misapplication of the law finds himself 
no better off than if he had not taken 
pains to ascertain the law and to comply 
therewith. 

Laws for Americans written only in 
Chinese or some other uncommon lan- 
guage, or laws the terms of which are 


concealed by the legislators or made 
known only by the judges, would 1atu- 
rally be abhorrent to self-governing free 
people. Nevertheless the uncertainty 
with which the patent, trademark, and 
copyright laws of the United States are 
applied to the facts of individual cases 
(as is well known to all practitioners in 
those classes of cases) makes the out- 
come of any case in those branches of 
jurisprudence a matter of doubt, no mat- 
ter how clear the law and the facts ap- 
pear to those really versed in the prin- 
ciples of those branches of the law. The 
fact is that the personality of each indi- 
vidual judge before whom such cases 
come is an equation that is determinative 
of the result, and necessarily certainty 
vanishes from the law, and uncertainty 
dominates its application. Instead of 
reasonable assurance that, upon the proof 
of certain facts and the calling of the 
attention of the court to certain statutes 
or principles or decisions, the correct de- 
cision will be forthcoming as a logical 
result, the mysterious, and often un- 
known, idiosyncrasies of the individual 
judge produce a result at variance with 
both the law and the facts. 

For instance, it was said of one well- 
known Federal judge that he never sus- 
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tained the validity of a patent for any in- 
vention that he was able to understand, 
the result inevitably being that the prac- 
titioners before that particular judge 
sought to render the simplest kind of a 
proposition vague and esoteric, instead of 
pursuing the opposite course, which in 
all other affairs of life is conceded to 
- on right and best mode of procedure, 

, to make a matter under considera- 
inn as clear as is possible. 

Another instance is called to mind 
where in a long period on the bench 
a certain judge never but once decided in 
favor of the plaintiff in any patent, trade- 
mark, or copyright case, notwithstanding 
the fact that a considerable number of 
very just actions of those kinds were lit- 
igated before him. His published opin- 
ions were generally couched in language 
that would naturally cause the unfortu- 
nate owner of the patent, trademark, or 
copyright in question to exclaim, “Excuse 
me for being in existence!” 

Another Federal judge was always in 
favor of the government, as much so as 
the newly landed Irishman in the well- 
known story was “agin it.” The result 
of this was to lead to the peculiar attitude 
of mind towards patents that led him 
to sustain the validity of patents, no mat- 
ter how clearly evident it was that a par- 
ticular patent had been erroneously is- 
sued by the Patent Office through over- 
sight of some anticipating matter. Just 
because this judge believed that the 
maxim that “the King can do no wrong” 
applied to all actions of the various de- 
partments of the Federal government in 
this country, it was useless to lay before 
him the strongest defense of a suit for 
infringement. He thought that the sanc- 
tity of the government rested like a halo 
upon the owner of a patent. 

Another example along this line is the 
misuse and misapplication by the Federal 
courts of the doctrine of comity with re- 
lation to patents. As stated in substance 
by the Supreme Court of the United 
States, comity relates only to questions 
actually decided, and if there be any new 
questions in a new case relating to a 
previously adjudicated patent, comity has 
nothing to do with those new questions. 
Those new questions must be decided as 
original propositions. Nevertheless, in 
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actual practice, cases are decided against 
defendants in patent infringement suits 
upon suppositious application of the doc- 
trine of comity, when the new questions 
presented are vitally different from those 
previously adjudicated, but their essen- 
tially unlike nature is ignored, while fa- 
cility of decision is reached upon the 
basis of misapplied comity. 

In cases of miscarriages of justice in 
instances such as those hereinabove cited, 
and many others, the unhappy plaintiff or 
defendant, as the case may be, naturally 
appeals, and finds himself in the position 
of a person trying to climb a greased pole. 
In the first place, he finds that the law 
says that there is a presumption that the 
decision of the lower court is right. He 
finds, also, that the law says that there is 
a presumption that the decision of the 
lower court on all questions of fact 
is correct. He finds, furthermore, that 
the judges of the appellate bench have 
temperament and personality just as 
much as the judges on the bench of the 
lower courts. Inexperienced people im- 
agine that the facts and the law would be 
the only factors in the determination of a 
case, but in actuality find that subjective 
impressions are what govern nearly all 
cases, instead of the law being accurately 
applied to the facts of the particular case. 

So-called common-sense decisions of 
patent, trademark, and copyright cases 
are like the common-sense decisions of 
nonmedical persons, after casual inspec- 
tion of a sick man, as to whether or not 
that man has appendicitis or typhoid 
fever. 

The only way in which to rescue the 
patent, trademark, and copyright laws of 
the United States from their present 
chaotic administration is for the nisi 
prius Federal judges hereafter appointed, 
to be lawyers skilled in these branches of 
the law. The injustice done to litigants 
in the lower courts in these kinds of cases 
is practically irremediable on appeal ; and 
as the appellate courts are largely com- 
posed of these same district judges, no 
more certainty or uniformity in the ap- 
plication of the law is attained in the 
upper than in the lower courts. If an 
appeal is to be taken, the expense of it 
should be borne by the party really at 
fault. Furthermore, if cases were cor- 

















rectly decided in the lower court, the 
number of appeals would be decreased, 
and the decisions of the lower courts 
would be accepted as final. Under the 
present practice, people do not appeal for 
the mere pleasure of it, but because the 
administration of the patent, trademark, 
and copyright laws under the present sys- 
tem is at best a lottery. 

While the sug- 
gestion is herein- 
above made, that 
United States 
judges in future to 
be appointed 
should be lawyers 
who are conver- 
sant with patent, 
trademark, and 
copyright law, yet 
of course it is not 
meant that these 
are the only kinds 
of law that such 
appointees should 
know. Necessari- 
ly they should be 
lawyers compre- 
hensively ground- 
ed in all branches 
of law and practice. 
It would be a cry- 
ing shame to ap- 
point a man to the 
Federal bench to 
sit in one of our 
seaports such as 
Boston, New York, 
Philadelphia, Chi- 
cago, .New Or- 
leans, or San Francisco, who is not ac- 
quainted with admiralty law. At pres- 
ent, however, nothing is thought of the 
incongruity of appointing to the Fed- 
eral bench all over the country judges 
whose work will in large measure consist 
of hearing and trying and deciding pat- 
ent, trademark, and copyright causes, 
when prior to their elevation to the 
bench they have had no familiarity with 
those branches of law. The money in- 
terests at stake in patent, trademark, in 
copyright cases are in most instances 
very great, while the mere expense of 
preparing one of those cases for final 
hearing in the lower court is so large 
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as to exceed the total amount involved 
as the subject of litigation in the ma- 
jority of cases of other kinds adjudi- 
cated by the Federal courts. What kind 
of a system of jurisprudence is it that 
provides judges who, at least when 
appointed, are almost wholly unfamiliar 
with the law appertaining to some of the 
most important and extensive branches 
of their jurisdic- 
tion ? 

It may be here 
remarked that suit- 
able knowledge of 
patent, trademark, 
and copyright law 
cannot be acquired 
by incidental con- 
nection with a 
single case of that 
character; not to 
mention the fact 
that knowledge of 
patent law cannot 
be obtained by at- 
tending to making 
a copyright record 
for a client; nor 
can the principles 
of trademark law 
be learned by re- 
ferring a client to 
a patent lawyer. 

The books are 
full of decisions in 
patent, trademark, 
and copyright cases 
that are demon- 
strably bad law be- 
cause they violate 
the fundamental canons thereof. For in- 
stance, the statute under which patents 
are granted explicitly requires that the 
applicant for a patent shall not only 
describe his invention, but shall also 
point out and distinctly claim that part 
or thing that he thinks that he has invent- 
ed. This claim, required by statute, is 
like a fence put around land to show 
what belongs to a particular person, 
and with this additional peculiarity, that 
in the case of a claim in a patent the 
claim or fence is the absolute demarca- 
tion of the property, or, as the courts 
have many times expressed it, “the claim 
is the measure of the grant.” This ele- 
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mentary principle of patent law being un- 
questionable, it ought to be possible for 
anyone to examine the claims of a pat- 
ent, and to find out exactly what has 
been fenced off by those claims. There 
is no ethical or legal wrong in anyone 
making or selling or using something that 
is not included within the claims of is- 
sued patents. It is therefore proper for 
anyone who desires to avoid infringe- 
ment to examine the claims of relevant 
patents to ascertain what has been fenced 
off by those claims. In many cases the 
courts have said that it is the duty of a 
patentee to make his own claim, and 
that whatever he does not claim he there- 
by disclaims. Accordingly, what is not 
claimed in any patent or patents is pub- 
lict juris, and may be used by anyone. 
In very many instances the language of a 
claim is chosen with infinite accuracy, 
for the purpose of differentiating pre- 
cisely from the prior art; because with- 
out that accurate differentiation no pat- 
ent can be obtained. The things that are 
old come so close to what the inventor 
has devised that he cannot set his fence 
out widely nor claim his invention broad- 
ly, but he is fortunate to be able to find 
any space at all to define by a very care- 
fully arranged fence or a very precisely 
worded claim. This illustrates the neces- 
sity, in testing questions of infringement 
of patents, to give full and exact force 
to the real meaning of each and every 
word and phrase in claims of patents. 
For instance, if there is to be a partition 
in a liquid-container that will allow the 
liquid to flow from one compartment to 
another, and the claim of the patent pre- 
scribes that this partition shall be made 
of reticulated material (lattice—or net- 
work), such claim cannot be infringed 
by a partition made of foraminous mate- 
rial (sheet metal with holes or perfora- 
tions in it). If the inventor was entitled 
to a broader claim, it was his province, 
while his application was pending in the 
Patent Office, to make it in suitable lan- 
guage, as, for instance, by saying “a par- 
tition having openings therethrough.” 
This would be language broad enough to 
include reticulated material, and a fo- 
raminous partition, and a partition with 
slots, or any other form of openings 
therein. Limitation in the claim to “re- 
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ticulated material,” in this illustration, is 
notice to the world that anyone may 
make the article in question with a 
partition having any. other kind of 
openings therein except such as are 
found in net-work or _lattice-work. 
Whether or not this limitation was 
necessary, in view of the prior art, 
to obtain the patent, is immaterial; be- 
cause the applicant for the patent is per- 
mitted to choose his own language, and 
ought not to be allowed to play fast and 
loose with the public by making his claim 
in the Patent Office in certain terms, and 
later asking in the courts for the substi- 
tution of other language to define his in- 
vention. In numberless cases the courts 
have said that this cannot be done, and 
that it is not the function of the courts to 
rewrite the claims in letters patent. Nev- 
ertheless, in a sufficient number of cases 
to make it impossible for patent law- 
yers to advise their clients with any cer- 
tainty, the courts have twisted the terms 
in claims of patents “like a nose of 
wax,” and held that to be an infringe- 
ment which the terms of the claims of 
the patent in question showed not to be 
an infringement. For instance, the Su- 
preme Court of the United States has 
held a claim in a patent that called for a 
vertical tank infringed by a horizontal 
tank. 

The primary test of infringement of a 
patent is whether the language of the 
claim or claims will read upon the device. 
If the claim will not so‘read, there is no 
infringement. Injustice to defendants 
results from their examining the claims 
of patents to find out what has been 
fenced off, and what not, and later being 
informed by the courts that something 
not within the fence commits a trespass. 

Copyrights are based only on statute, 
and the statute is therefore very techni- 
cal. In Osgood v. A. S. Aloe Instru- 
ment Co, 83 Fed. 470, and many other 
cases, it has been held that the copyright 
statute requires notice in a prescribed 
form on each copy issued. If a new edi- 
tion be prepared with additions, and a 
copyright be taken for those additions, 
then it follows that the new copyright 
protects only those additions. Notice 
of the new copyright must be given on 
each copy issued containing those ad- 














ditions; but the use of a notice of 
the new copyright for the additional 
matter does not obviate the funda- 
mental requirement of notice of the 
original copyright. Any publication of 
the original matter minus notice of the 
original copyright is a dedication to the 
public of the matter published without 
notice of the original copyright. At page 
134 of Bowker on Copyright, we find the 
following: “In the case of successive 
printings or editions of a copyrighted 
book, the original copyright entry must 
appear in every reprint of the first edi- 
tion; and it would seem that this entry 
should also appear in every new edition 
newly copyrighted, as well as the new 
notice, so long as it is desired to protect 
the matter contained in the old edition.” 

In view of the foregoing perfectly 
clear law, what justice is there to a de- 
fendant who has made a careful exam- 
ination to find out what parts of a once- 
copyrighted work have been dedicated to 
the public by omission of notice of the 
copyright or copyrights originally ob- 
tained therefor, in holding that notice 
of earlier copyrights may be omitted, 
provided that notice of the last copyright 
(which can protect only the latest ad- 
ditions or rearrangement) .be given? 
West Pub. Co. v. Edward Thompson 
Co. 100 C. C. A. 303, 176 Fed. 833. 

“Put yourself in his place” in the in- 
stance of either the interpretation of the 
claims of patents or in the copyright il- 
lustration given, and see the injustice 
that results to defendants who have con- 
scientiously endeavored to ascertain what 
is public property and open to the use of 
themselves and of the rest of the public, 
but find themselves halted by a decision 
of a court that transcends the statute. 

It is bad business policy for any trader 
to use a trademark that resembles any 
other, because the others will take some 
of his trade. He should seek to be as 
individual as possible. When, therefore, 
a dishonest trader tries to get as close 
to another as possible without violating 
the law, it is an argument that cannot be 
refuted, that he sees how he will derive 
an unfair advantage from the imitation, 
and some advantage he will derive, even 
if it be impossible to produce compefent 
legal evidence to prove it. The courts 
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have sometimes remarked that it comes 
with poor grace from a defendant to say 
that the device or mark which he has 
employed, while manifestly designed to 
approach as closely as possible to the 
well-known trademark or label of the 
plaintiff, yet is inefficient to steal plain- 
tiff’s trade. With “arguable differences,” 
the defendant knows that he will be en- 
abled by the similarity to divert some of 
his established competitor’s trade. The 
courts ought not to strain at the gnat of 
difference, and swallow the camel of his 
turpitude. 

Therefore, in dealing with trademark 
cases, the court should always remember 
that resemblance of defendant’s labels 
or trademark to plaintiff’s is unnecessary, 
because the defendant has the whole field 
of celestial, terrestrial, and infernal ob- 
jects from which to draw designs for his 
trademarks or ornaments for his labels. 
If he is an honest trader and desires to 
stand upon the merit of his own goods, 
he will prefer to differentiate his marks 
as much as possible from those of any 
other, because he will want to build 
up all the trade possible around his 
individuality, which is symbolized by 
his trademark. I, on the other hand, 
a trader is unwilling to stand upon 
his own merits, but endeavors to as- 
similate his trademark or labels more 
or less to the trademark or labels 
of some other of recognized stand- 
ing in that line of business, the courts 
should let the fact of imitation or resem- 
blance in even a small degree outweigh all 
other evidence to proclaim the truth that 
by the use of the resemblant trademark 
or label the defendant will be able to filch 
some of the trade of the one whose trade- 
mark or labels he imitates. The cotirts 
should say to every defendant in a case 
of trademark infringement or unfair 
competition in business, “Keep as far 
away from the trade indicia of your trade 
competitors as possible.” For these rea- 
sons, when a defendant acts “smart,” and 
puts on his label a phrase like this: “This 
is not Sapolio, but better,” the court 
should deal with him with the under- 
standing that it is entirely unnecessary, 
and therefore improper, for him to put 
the name of a competitor’s product on 
his label in any form. The ordinary pur- 
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chaser of a cake of soap does not read 
every word upon the label, and if he sees 
anywhere thereon the name of a well- 
known kind of soap he thinks that the 
article that has that name on it, even in 
such a phrase as the one just quoted, has 
something to do with the well-known ar- 
ticle. 

Nor should the courts split hairs over 
the question of whether pictures of dogs’ 
heads upon plaintiff's and defendant’s 
labels are pictures of the same kind of 
a dog. Nor should courts discriminate in 
favor of a defendant, when discussing 
some such well-known object as a United 
States flag, by saying that “the flag on 
defendant’s label is of a different color 
from that on plaintiff’s,”—it nevertheless 
being a United States flag; nor should 
they want to release a defendant 
from the charge of infringement by 
argument as to whether the figure that 
appears on the diamond suite of playing 
cards, and which figure is, also, common- 
ly called a baseball diamond, is a diamond 
or a lozenge or a rhombus. The fact of 
any resemblance should be regarded as 
prima facie evidence, in a trademark case, 
that the plaintiff will be injured by the 
imitation. In many cases the courts have 
said that comparison with the genuine 
and the infringement side by side is not 
a fair test of either resemblance or in- 
fringement, for the reason that the pur- 
chasing public do not see the genuine 
side by side with the infringement, for 
the purpose of comparison when making 
a purchase. Furthermore, an astute 
equity judge with all his legal training in 
making differentiations may be able, with 
the genuine and the infringement before 
him, to see more differences than would 
be noted by casual purchasers. The test 
of infringement is, therefore, not prop- 
erly that of comparison by the court, but 
that test which is best exercised by put- 
ting one’s self in the place of the ulti- 
mate consumer, and considering whether 
or not such resemblance as exists—any 
resemblance that exists—would not tend 
to take some of plaintiff’s trade away 
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from him and give it to the defendant. 
The fact of resemblance at all proves 
that the defendant believed that he would 
gain some such advantage, because of the 
immense field from which he might have 
derived original trade indicia, from mun- 
dane, supra mundane, and subterranean 
objects. For a court to say, notwith- 
standing evidence produced before it of 
six or seven instances of actual deception 
of ordinary purchasers by means of an 
imitative package, that nevertheless the 
test of infringement must be the inspec- 
tion by the court, is to ignore the prin- 
ciples of human conduct and the argu- 
ment on the facts of life hereinabove 
set forth, and to place a premium upon 
piracy. Any experienced trademark law- 
yer knows that it is only with the utmost 
difficulty in the majority of cases that 
evidence can be found and produced in 
court to prove instances where ordinary 
customers have been deceived by an in- 
fringement. The retailer who perpe- 
trates the deceit will usually not testify 
to his fraud, and the unwitting victims of 
that deception frequently remain in ig- 
norance of the imposition that has been 
practised upon them. Even if they learn 
it later, they do not make themselves 
known, and it could only be by the barest 
accident that the trademark owner could 
discover them. They might then prove 
averse to giving up their time to testify in 
court, or their testimony might be lost 
for any one of various reasons. Most 
extraordinary, therefore, would it be for 
a court to set aside the proof of six or 
seven instances of actual deception, and 
to substitute therefor the test of its own 
inspection. The proof of the six or seven 
instances is sufficient evidence, to people 
acquainted with the facts of life, that 
there had been many thousands of similar 
instances, 
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EFORE there was a 
dynamo or an electric 
light, before there 
was a writing ma- 
chine or a telephone, 
before there was a 
fountain pen or a 
rubber stamp, before 
there was a filing cab- 

inet or a rubber band, before there were 
annotated reports or real digests, our pat- 
ent statute was. It is as it was with only 


a few minor changes. 


Go back to the horse car and kerosene 
lamp; discard your fountain pen; discon- 
tinue your telephone; file your papers tied 
with red tape in an old pigeon-hole cup- 
board; trade your annotated reports for 
a set of “the good old days,” and throw 
in your digests and all modern labor 
savers ; do these things, and you will have 
the up-to-date system in your office that 
the patent statute gives to the industries 
of to-day. 

When some mellifluous orator tells of 
the wonderful genius and wonderful pat- 
ent system of this great and glorious peo- 
ple, be gentle, but tell him he is parading 
as truth that which became a joke among 
those who know more than a decade 
since. 

To put it bluntly, in the quarter century 
since Edison, Brush, Westinghouse, Bell, 
and the other great geniuses of that age 
reached their zenith, our patent system 
has stood still while science has moved 
forward at lightning speed ; our fecundity 
for great discovery has disappeared, and 
Germany, with her wonderful progress in 
physics and chemistry, has outstripped 
us both in the field of invention and 
in her patent system. 

It is time we awoke to the fact that 
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other peoples are leading us in invention 
and other patent systems are in advance 
of ours. If you question this statement, 
turn to the record of great discoveries of 
the past twenty years; learn about the 
patent system of our little neighbor in 
the Pacific. It is time that the lawyers 
who read CasE AND CoMMENT, and who 
—many of them—will sit in the legisla- 
tive halls of Washington, awoke to the 
fact that our patent system has not only 
ceased to be a stimulus to invention, but 
is coming to be a reproach, nay, a menace, 
to our progress. Talk with a dozen cap- 
tains of industry, with a dozen engineers, 
with a dozen experienced inventors; go 
into the Patent Office and breathe its foul 
air; observe its crowded conditions; in- 
quire what salaries we pay the examiners 
who weigh the inventive genius of this 
day. Do these things, and you will cease 
to wonder why we are playing second 
fiddle to Germany. 

Now, all this is introductory, and, like 
most introductions, has nothing to do 
with what follows, save this: It suggests 
that attorneys in general practice should 
know more about our patent laws, about 
our patent system, and take a patriotic 
hand in bettering conditions ; and this al- 
so,—that in protecting the interests of his 
clients the general practitioner must 
needs know the general principles of the 
patent law and the condition and trend 
of our patent system. 

There are problems of patent law 
intensely interesting and important, but 
technical. Some of these might be com- 
mented upon with some interest to a few 
readers ; but I propose to speak in a very 
nontechnical manner concerning certain 
questions which arise frequently in gen- 
eral practice of the law. 
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Suppose a client who has made an im- 
portant invention asks you to organize 
a small corporation for its development. 
He has two or three friends willing to 
put in some money. You form the cor- 
poration, assign to it your client’s patent 
or patent application, and your duty is 
done. The invention is large; it requires 
more money to develop it than the capital 
subscribed. A kind-hearted banker hears 
the story of need and looks into the mat- 
ter. Finding it a good thing he agrees to 
loan the company money, with the in- 
dorsement of the inventor and his 
friends. The money is expended and the 
invention progressed ; but the enterprise 
is far from earning dividends. The notes 
fall due. The kind-hearted banker is 
frosty, the notes must be paid. There 
is a stringency in the money market, due 
to a prospective war between two South 
Sea Island tribes, and he must curtail‘his 
loans. The company cannot pay; suit 


and judgments follow; the plant and pat- 
ent are sold and the banker bids them in 
at a nominal sum. Your client has a 
judgment against him ; his patent is gone; 


and in a few years you observe a great 
manufacturing enterprise in sight of the 
grave where your client lies. The kind- 
hearted banker is its president. 

Is this a fancy picture? By no means; 
it can be duplicated or paralleled out of 
the experience of many of us. 

Could this tragedy have been averted 
—made impossible? Yes. By whom? 
By you. 

Had you given more attention to the 
workings of our patent system than most 
lawyers, you never would have assigned 
that patent to that company. You would 
have given it an exclusive license, per- 
haps with a nominal royalty to your 
client, and drawn absolutely and auto- 
matically self-revoking in the event of 
insolvency, bankruptcy, merger, or dis- 
continuance in business of the corpora- 
tion. 

But, you say, the incorporators would 
have objected because the patent would 
not have been an asset in the hands of the 
company. The two-fold answer is, first, 
that any corporation holding a patent as 
an asset—no matter how valuable the 
patent may be—makes grave error. No 
banker will regard it an asset, and any 
wise investor will refuse to classify it 
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otherwise than as an industrial advantage, 
which is quite another thing from an 
asset set over against liability. Second, 
an exclusive license, terminable only up- 
on insolvency, bankruptcy, merger, or 
discontinuance in business, gives a cor- 
poration all the monopoly it can ever 
use. It gives it everything except the 
right to license or sell the patent or bring 
suit for infringement in its own name as 
holder of the legal title. The power to 
dissipate the monopoly by license or sale 
it never should have, and the right to pro- 
tect the monopoly by suit for infringe- 
ment resides in the licensee by joining the 
licensor as a party, or, better, this feature 
and other advantages may be secured by 
the step next presented. 

Whatever doubt may have existed as 
to the possibility of separating the pat- 
ent monopoly per se from the thing which 
exists by reason of the patent was effect- 
ively and finally settled by the Mimeo- 
graph Case (Henry v. A. B. Dick Co. 224 
U.S. 1, 56 L. ed. 645, 32 Sup. Ct. Rep. 
364). Not only did the public obtain 
through the press an entirely erroneous 
idea of this decision, but much legal com- 
ment was wide of the mark. The import- 
ant point of that decision was generally 
overlooked in the attention given to the 
popular monopoly question involved. 


1“As a license passes no interest in the mo- 
nopoly, it has been described as a mere waiver 
of the right to sue by the patentee. We re- 
peat: The property right to a patented ma- 
chine may pass to a purchaser with no right to 
use, or with only the right to use in a specified 
way, or at a specified place, or for a specified 
purpose. The unlimited right of exclusive use 
which is possessed by and guaranteed to the 
patentee will be granted if the sale is uncon- 
ditional. But if the right of use be confined 
by specific restriction, the use not permitted 
is necessarily reserved to the patentee. If that 
reserved control of use of the machine be vio- 
lated, the patent is thereby invaded. This 
right to sever ownership and use is deducible 
from the nature of a patent monopoly, and is 
recognized in the cases.” (Henry v. A. B. 
Dick Co. supra.) 

It therefore follows, as distinctly stated in 
this case, that a sheriff selling under execution, 
a trustee in bankruptcy, or a receiver under 
a creditors’ bill, can convey no title beyond that 
held by the debtor; and while he may be able 
to sell the physical object of the patent, such 
sale may convey no right of use. 

For example, suppose that the patentee in 
the case above stated had licensed his com- 
pany to use his invention in machines in its 
factory with the restrictions indicated, and 
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The proper course is to put the legal ti- 
tle in the hands of a trustee or holding 


company with specific trust conditions. - 


This course, properly followed, absolutely 
safeguards both the inventor and the 
company holding the license. Neither the 
title nor the solidarity of the monopoly 
can be disturbed. Insolvency of the as- 
signor can go no further than to give to 
his creditors the royalties which may be 
payable to him by the trustee. So long 
as the assignee corporation is in exist- 
ence, a judgment creditor of the assignor 
cannot reach the monopoly itself. Nei- 
ther can the assignor disturb the monop- 
oly. On the other hand, in the event of 
the company going on the rocks, the mo- 
nopoly reverts to the assignor, and is 
saved from dissipation or theft. 

I have thus outlined, in a somewhat 
crude manner, the means whereby the 
general practitioner may safeguard the 
interests of his client and also the inter- 
ests of those who put money into the de- 
velopment of a new and valuable enter- 
prise. For it follows that, if the original 
company does fail, the monopoly having 
reverted to the inventor, it is possible for 
him and his original associates to make a 
fresh start and carry the project to divi- 
dend-paying basis. And we all know 
how common it is that a successful in- 
dustrial enterprise emerges from the 
wreck of the corporation originally at- 
tempting it. 

Turning to another phase of property 
rights in patents, suppose that the law 
were such that, when you sell one tenth 
of your. farm to me, I have the right 
to pick fruit wherever I please, to pasture 
my cattle wherever I please, to sell any 
part of my interest to anyone I please, 
and such purchaser has the right to pick 
fruit and pasture his cattle wherever he 
pleases, all over the farm—provided only 
neither he nor I interfere with your doing 
the same thing. What sort of a farm 
would you have at the end of a year? 
That is exactly what you permit when 
you assign, without restriction, a part in- 


suppose the company fails and its machines 
embodying the invention are sold in bank- 
ruptcy. What does the purchaser acquire? 
Junk. He owns absolutely the material thing 
sold; he owns no whit of the monopoly right 
to use the thing patented. The moment he uses 
the machine he becomes an infringer. 


273 


terest in a patent. Co-owners of a patent 
are tenants in common. Every lawyer 
knows this, of course, but we do not ap- 
preciate its enormity. It was well enough 
for villagers to own the town pasture in 
common, but to apply that old law to 
a patent monopoly is to defeat the mo- 
nopoly entirely. If I owned one mill- 
ionth of the Marconi patents I should 
have just as free entry to the monopoly 
as he, and I could further sell and sub- 
divide my one millionth, and each pur- 
chaser would have as good a monopoly 
as Marconi. 

This is the common thing. An inven- 
tor needs money. He comes to you, and 
says his friend Smith will give him a 
thousand dollars for a one-tenth interest 
in the patent. You draw the assignment, 
as nine hundred and ninety-nine out of 
every thousand lawyers would do, and in 
so doing ou have negatived, defeated, 
the very thing created under the patent 
grant,—the monopoly. 

It is not possible to indicate an invari- 
able method of procedure in such cases. 
If the attorney keeps in mind the fact 
that any unrestricted division of legal 
title breaks the monopoly, he can devise 
means for avoiding such a condition. 
But it is to be noted that one should 
not go from the frying pan into 
the fire, by merely making the assign- 
ment by the entirety, rather than by com- 
mon tenancy; for such course may pro- 
duce a dog-in-the-manger possibility, 
which is little better than a common ten- 
ancy. With an eye to the future, one 
may add an arbitration clause which, 
as far as my experience has gone, obvi- 
ates a deadlock between co-owners. 

Not long ago a problem came to an 
attorney in general practice, and. which 
was turned over to me for solution, which 
illustrates in a single instance a number 
of anomalous conditions which may at 
any time present themselves to the lawyer 
in general practice. A corporation own- 
ing two patents had reached the point 
where its apparatus failed of results en- 
tirely. Prior to that time a skilled engi- 
neer had been employed as general sales 
manager to put the apparatus on the mar- 
ket. When it was found that the ap- 
paratus was inoperative, the president 
of the company asked the engineer to see 
what he could do toward perfecting the 
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device, but made no contract with him, 
paid him no additional salary, and con- 


tinued him simply as sales manger. In - 


time the engineer worked out an entirely 
new, separate, patentable, and operative 
apparatus; and this he did in the shop 
and at the expense of the corporation. 
By the time the matter came to me, fric- 
tion among the officers and management 
had arisen, and the corporation was on 
the verge of bankruptcy. The one stock- 
holder’ who had put in nearly all the 
money stood to lose his thirty-odd thou- 
sand, because, under the circumstances, 
all that the corporation could claim in the 
improved apparatus of the engineer was 
a nonassignable shop right—the inven- 
tion and title to the patent to be obtained 
belonging solely to the engineer. More- 
over, with the prospective insolvency of 
the corporation, it seemed but a matter 
of time that even the shop right would 
be extinguished. What was to be done? 
I brought the inventor and principal 
stockholder together, showed the engi- 
neer that, while he had his invention, he 
had no money to develop it, and showed 
the stockholder that, while he had a con- 
siderable investment in a plant and was 
also the principal creditor of the company, 
he had no patent protection; that neither 
could go on and make money without the 
other. They came to an agreement and 
put the title to the invention in the hands 
of a trustee. Having done this, the 
stockholder and creditor put the company 
in bankruptcy, bought the plant, settled 
with the other stockholders on terms 
more liberal than they deserved, and out 
of a very bad situation has come a going 
enterprise in the hands of the two men 
possessing the ability and money to make 
it successful. 

This instance suggests more patent 
property problems than can be reviewed. 
We may, however, note the following: 
The first obvious lesson was that the pat- 
ents on which the corporation began its 
enterprise were entirely worthless, and 
should have been so found at the outset. 
They had been solicited by a concern 
which merely gets patents, regardless of 
scope or validity of claim,—a thing la- 
mentably common. The attorney who 
organized the company did his duty so 
far as he saw it, but failed to see his full 
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duty, because he was unfamiliar with pat- 
ent-law problems. Had he called in a 
patent attorney of ability to examine the 
patents, the corporation never would have 
been formed, because the utter worthless- 
ness of the patents was baldly apparent. 
The lesson here is that an attorney should 
no more permit his client to invest in a 
patent without thorough examination of 
its validity than he would permit his 
client to buy a parcel of land without a 
thorough search. 

A second lesson growing out of this in- 
cident is the necessity of definite employ- 
ment agreements between employers and 
employees in position to produce pat- 
entable improvements of value to the 
employer. In the case in question 
there would have been no objection 
on the part of the engineer at the 
time he began his inventive efforts 
to making an agreement with the com- 
pany that, if he produced any patent- 
able improvement, he would apply for 
patent at the company’s expense and as- 
sign to it such application. It must be 
borne in mind that the courts construe 
relationships of employer and employee 
rigorously : (1) In favor of the employer 
to the limit of a shop right, and no more; 
and (2) in favor of the employee in the 
title to the invention and patent. While 
the application of these rules may seem 
extreme as seen in Standard Sanitary 
Mfg. Co. v. Arrott, 68 C. C. A. 388, 135 
Fed. 750, the line there drawn is undis- 
turbed, and seemingly nothing short of an 
actual contract, written or otherwise in- 
dubitably provable, is sufficient to deprive 
an employee of full title and full control, 
save the mere unassignable shop right 
which goes to the employer. 

A third lesson is suggested by the fact 
that the corporation in question bought 
these two patents without the slightest 
knowledge as to whether it was getting 
full and exclusive title, or whether there 
were or were not outstanding licenses or 
shop rights breaking the monopoly. How 
could the company have known—how 
can any lawyer know when he is conduct- 
ing the purchase of a patent for a client 
—that there were no prior rights in oth- 
ers? The claims of the patent mark the 
extent of the monopoly, and these may 
be passed upon, after a thorough scope 














and validity search, by a competent patent 
attorney. But how may you know that 
no part of the invention has been sold to 
another, or that there is not a license or 
shop right which breaches the monopoly? 

The statute provides that“. . . An 
assignment, grant, or conveyance shall be 
void as against any subsequent purchaser 
or mortgagee for a valuable considera- 
tion, without notice, unless it is recorded 
in the Patent Office within three months 
from the date thereof.” (Rev. Stat. § 
4898, U. S. Comp. Stat. 1901, p. 3387.) 
Here, then, is a period of three months 
immediately preceding the assignment to 
your client of which you know nothing. 
Moreover, there may be an outstanding 
license or shop right which the Patent 
Office records would not disclose at all. 
How can you know but that the patentee 
or assignor may have given a license or 
in some way permitted the existence of a 
shop right, of which, perhaps, he may be 
entirely unconscious? Of course, in the 
great majority of cases, the conditions are 
such or the character of the assignee such 
that no doubt exists; yet it is within the 
experience of many of us to have drawn 
assignments where neither proof of char- 
acter nor previous conduct was sufficient. 

Now, it is my experience that, while a 
crook of the inventor type will not hesi- 
tate to commit a plain fraud, he will balk 
at committing bald perjury. My practice 
is, where there is any question of the 
integrity of the assignor, to add to the 
acknowledgment an affidavit in which the 
assignor swears that he has never made 
any previous assignment, license, lease, 
shop right, or mortgage whatsoever, and 
that there is no existing interest, claim 
upon, or right under the invention or pat- 
ent whatsoever of his own knowledge. A 
crooked inventor cares not a rap about 
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his word or reputation, but he is afraid’ 
of his skin; and such an oath gets under 
his skin. 

In concluding this plea for a better un- 
derstanding of the every-day principles 
of the patent law by lawyers in general 
practice, I wish to urge one further point. 
In this age when the field of invention 
has passed so largely out of the hands of 
the old type of inventor and into the 
hands of the trained engineer and chem- 
ist, it has grown more difficult for the 
general practitioner to follow into this 
great field of endeavor, beset with mathe- 
matics, physics, and chemistry. But it is 
always possible for him to know when he 
has reached this field, and he should then 
know where to go for the expert assist- 
ance he requires. But here is where he 
so often fails. He knows that Jones is a 
patent solicitor or attorney, and that is all 
he knows about Jones. He never meets 
him in court, of course, and has no op- 
portunity to know his ability. To illus- 
trate: A wise client once took a part of 
his business to another patent attorney 
who knew more of that particular phase 
of his industry than I did. That was wis- 
dom. It did not follow that because I 
was capable of conducting a part of his 
work I was equally capable of conducting 
all of it. Know something of the work 
in hand, and then find out about Jones. 
He may be the man, and he may not. 

There should be, in some way, a closer 
relationship between general practitioners 
and patent attorneys. The duty is mu- 
tual. In this day of complex and high- 
tension industry, our combined and best 
efforts are demanded. 


The Proposed Compulsory Working 
of Patents 


Contrary to the Spirit of the Constitution—Would Retard the 
W heels of Progress—Proposed Law Should be Opposed 
by Manufacturers and Inventors 
BY OBED C. BILLMAN, LL.B., M.P.L. 
Of the Cleveland Bar 


ATENTS have been 

one of the most im- 

portant factors in the 

growth of the United 

States from a group 

of poverty-stricken 

nonmanufacturing 

dependencies to the 

greatest manufactur- 

ing country in the world. In fact, Albert 

H. Walker, Esq., author of “Walker on 

Patents,” recognized for the past thirty 

years by the bench and bar as the stand- 

ard authority on the law of patents, 

maintains that the American patent sys- 

tem has been the greatest factor in the 

material development of the nation. That 

this great work of the inventors’ genius 

has been rightfully fostered and encour- 

aged in this country, and that the in- 

ventor is entitled to rank with the world’s 

greatest public benefactors, has been re- 

peatedly recognized in the opinions of our 

Federal courts in patent cases some of 
which are hereinafter referred to. 

This supremacy may be said to be due, 
primarily, to the absence in our patent 
laws of the two great burdens imposed on 
patentees under the patent systems of the 
principal European countries :—First, the 
compulsory working of patents; second, 
annual taxes after the second or third 
year of the grant. Such impositions as 
these are contrary to the spirit of Amer- 
ican institutions. 


Proposed Amendment Compared with Con- 


stitutional Clause. 


The framers of the Constitution of the 
United States thought the encouragement 


of inventing of sufficient importance to 
provide in the Constitution for the grant- 
ing of patents. 

Section 8 reads, “The Congress shall 
have power. . . .” 

Clause 8, “To promote the progress of 
science and useful arts by securing for 
limited times to authors and inventors the 
exclusive right to their respective writ- 
ings and discoveries.” 

The protection of authors and invent- 
ors in the possession of their works and 
inventions rests on the common rule that 
a man is entitled to the rewards of his 
own labor. Besides, such protection pro- 
motes the progress of science and the 
arts. 


Patents as Property. 


In this country patents are recognized 
as property, and as such as much entitled 
to protection under the law as the legal 
owner and possessor of real estate and 
other forms of property. 

If a man in due form enters upon and 
legally proves a claim to a certain tract 
or parcel of land, the government will is- 
sue a patent deed for the same under 
which the claimant becomes absolute 
owner and as such may make such use of 
it, either directly or indirectly, as he 
may see fit. He is not compelled to either 
work it himself, or to lease it to others 
for the same purpose. Indeed, like many 
owners of real estate in cities and other 
rapidly growing communities, he may 
prefer to hold it for the purpose of hav- 
ing its value enhanced by the operations 
and improvements of holders of similar 
property. Furthermore, the condition of 
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the country or immediate community may 
be such as not to create a demand for the 
particular class of property. 

Why should not the holder of patent 
property be entitled to similar privileges 
and immunities? As an inventor he may 
wish to hold his patented invention until 
it becomes to others “‘a missing link in the 
chain of progress.” 


The Inventor the 
Greatest of Pub- 


lic Benefactors. 


That the right of 
property which an 
inventor has in his 
invention is excel- 
led in point of dig- 
nity by no other 
property right, and 
that patent rights 
are not hurtful mo- 
nopolies, is  evi- 
denced by the fol- 
lowing quotations : 
Mr. Walker, in his 
work on Patents, § 
152, says: “The 
right of property 
which an inventor 
has in his invention 
is excelled, in point 
of dignity, by no 
other property 
right whatever. It 
is equaled, in point 
of dignity, only by 


the rights which 
authors have in OBED C. 
their copyrighted 
books. The inventor is not the pampered 


favorite or beneficiary of the government 
or of the nation. The benefits which he 
confers are greater than those which he 
receives. He does not cringe at the feet 
of power, nor secure from authority an 
unbought privilege. He walks every- 
where erect, and scatters abroad the 
knowledge which he created. ie confers 
upon mankind a new means of lessening 
toil, of increasing comfort; and what he 
gives cannot be destroyed by use, nor lost 
by misfortune. It is henceforth an in- 
destructible heritage of posterity. On the 
other hand, he receives from the govern- 
ment nothing which cost the government 
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or the people a dollar or a sacrifice. He 
receives nothing but a contract, which 
provides that for a limited time he may 
exclusively enjoy his own. Compared 
with those who acquire property by de- 
vise or inheritance; compared with those 
who acquire by gift or marriage; com- 
vared with those who acquire property 
by profits on sales, or by interest on 
money,—the man 
who acquires prop- 
erty in inventions, 
by creating things 
unknown before, 
occupies a position 
of superior dignity. 
Even the man who 
creates value by 
manual labor, 
though he rises in 
dignity above the 
heir, the donee, the 
merchant, and the 
money lender, falls 
in dignity below the 
author and the in- 
ventor.” Justice 
Miller, writing an 
opinion of the 
United States Su- 
preme Court, and 
referring to the 
doctrine of patents, 
said: “It is no long- 
er a scarcely recog- 
nized principle, 
struggling for a 
foothold, but it is 
an organized sys- 
tem, with well-set- 
tled rules, supporting itself at once by its 
utility and by the wealth which it creates 
and commands.” 

Judge Grosscup, in the case of West- 
inghouse Air Brake Co. v. Chicago Brake 
& Mfg. Co. 85 Fed. 794, said: “In- 
ventive genius has given to mankind most 
of its present civilization. The magnifi- 
cent flower of civilization, everywhere 
surrounding us, has opened from germs 
that were fructified from the brains of 
inventors.” 


BILLMAN 


Patents as Legitimate Monopolies. 


Patents are the only form of absolute 
monopoly. And they are absolute so far 
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as they go. In a recent decision a court 
said: “Within his domain, the patentee 
is czar. The people must take the inven- 
tion on the terms he dictates, or let it 
alone for seventeen years. This is a ne- 
cessity from the nature of the grant. 
Cries of restraint of trade and impair- 
ment of the freedom of sales are unavail- 
ing, because for the promotion of the 
useful arts the Constitution and statutes 
authorize this very monopoly.” 

The possession of suitable patents is, 
therefore, of great importance to the 
manufacturer. If the manufacturer de- 
velops an invention of value, he should 
patent it, even though he might not care 
to be able to prevent his competitors 
from using it; because, if he does not pat- 
ent it, someone else may patent it, and 
may then sue for an injunction to prevent 
his use of the invention, and it is much 
cheaper to patent an invention than to de- 
fend a suit for an infringement of some 
other person’s patent. This is not at all 
an impossible occurrence, but has actually 
happened. 


Proposed Amendment Would Retard 
Wheels of Progress. 


It should be remembered in this con- 
nection, that inventive progress is entire- 
ly evolutionary in character. One search 
of the United States Patent Office Rec- 
ords along any line or class of invention 
will demonstrate this fact. It should also 
be remembered that the United States 
Patent Office, in the grant of patents, 
does not take cognizance of questions of 
infringement. These questions are left 
exclusively to the Federal courts. The 
matter for consideration in the examina- 
tion of applications for patents is largely 
a matter of determining the patentable 
novelty over the “prior art,’—the latter 
being generally disclosed by an examina- 
tion of the United States and foreign 
patents of record. 

In the evolutionary character of inven- 
tion, it naturally follows that there will 
be generic or primary inventions and spe- 
cific or secondary inventions. The inven- 
tors of the first class of inventions are 
known as “pioneer inventors,” and of the 
second, “improvers.” 

It necessarily follows that if the scope 
of the patent is commensurate with that 


Case and Comment 


of the “genus” invention it will be a 
“generic” patent, and as such will cover 
all subsequent inventions which amount 
to no more than a “species” of the 
“genus.” 

In order “to promote the progress of 
science and useful arts,” as authorized in 
the Constitution, the government grants 
patents for secondary inventions, thus en- 
couraging “improvers,’ and should the 
claims of some earlier “live” patent be 
found by the patentee to cover his pat- 
ented invention, if unable to make terms 
with the owner of such prior patent, he 
may await the expiration of such patent 
(when it becomes public property,—a 
great contribution to progress and public 
welfare held in view by the framers of 
the Constitution) and then proceed to 
work his patented invention embodying 
the invention of the expired patent. In 
this way the patentee of the secondary in- 
vention may reap a just reward for his 
labor. Under the proposed Amendmeits 
to the patent laws, as we shall see, the 
holder of the servient patent would be 
compelled to grant a license to the holder 
of the dominant patent upon the ground 
that the former’s patented invention “‘is 
being withheld or suppressed” for the 
purpose or with the result of preventing 
competition. 

On the 24th day of April, 1914, Repre- 
sentative Oldfield, of Arkansas, intro- 
duced a bill seeking to obtain what may 
be termed “the compulsory working or 
licensing of patents.” The bill was at 
once referred to the house committee on 
patents, and is known as House Bill No. 
15,989. 

As contra-distinguished from the deci- 
sions of the United States Supreme 
Court, the larger part of the bill is de- 
voted to provisions attempting to bring 
patent property within the terms of the 
Sherman anti-trust law approved July 2d, 
1890. 

Before considering the bill, the follow- 
ing questions arise: 

First, Do the provisions of the follow- 
ing quoted from the Oldfield bill carry 
out the spirit of the constitutional clause 
hereinbefore referred to? Obviously not. 

Second, Are these proposed amend- 
ments calculated to secure to inventors, 














for limited times, “the exclusive right to 
their discoveries” within the terms of the 
Constitution? Obviously not. 

By tlre terms of § 1 of the bill referred 
to, it is proposed to amend § 4884 of the 
Revised Statutes to read as follows: 

“Sec. 4884. Every patent shall contain 
a short title or description of the inven- 
tion or discovery correctly indicating its 
nature and design, and shall have an- 
nexed thereto and made a part thereof 
a copy of the specifications, claims, and 
drawings of the application therefor, to 
which it shall refer for the particulars 
of the invention or discovery, and con- 
tain a grant to the patentee, his heirs, or 
assigns, of the exclusive right to make, 
use, and vend the invention or discovery 
throughout the United States and all ter- 
ritories and all possessions under the 
jurisdiction thereof for the term of sev- 
enteen years. But every patent granted 
for an invention shall be so limited as to 
expire nineteen years from the date of 
the filing in this country of the applica- 
tion upon which the patent was granted, 
exclusive of the time actually consumed 
by the Patent Office or the courts in con- 
sidering the application, and where the 
application has been involved in interfer- 
ence, of the actual time in which it has 
been so involved; and in no case shall 
the patent be in force more than seven- 
teen years.” 

It is believed that the above provisions, 
if enacted into law, will not only encour- 
age the applicant for a patent to delay 
and prolong the prosecution of his ap- 
plication, or any interference suit with 
which it may become involved while 
pending in the Patent Office, but worst 
of all, these provisions are unfair to the 
public, and will lead to endless confusion 
in determining the life of the patent, be- 
cause such term of the patent cannot be 
determined upon its face, but only by 
careful consideration of the history of 
the application while pending in the Pat- 
ent Office, and perhaps not even then. 

By the terms of § 2 of the bill it is 
proposed to amend § 4899 of the Revised 
Statutes to read as follows: 

“Sec. 4899. Every person who pur- 
chases of the inventor or discoverer or, 
with his knowledge and consent, con- 
structs any newly invented or discovered 
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machine or other patentable article prior 
to the application by the inventor or dis- 
coverer for a patent, or who sells or 
uses one so constructed, shall have the 
right to use, and vend to others to be 
used, the specific thing so made or pur- 
chased, without liability therefor. 

“No person selling or otherwise dis- 
posing of any article manufactured un- 
der a patent shall have any greater right 
to prescribe, either by contract or other- 
wise, conditions limiting its subsequent 
disposition or use than if the article were 
not manufactured under a patent. 

“No purchaser, lessee, or licensee of a 
patented article shall be liable to an ac- 
tion for infringement of the patent be- 
cause of any breach of the contract of 
sale, lease, or license, or of any provision 
thereof. 

“No person who obtains a license to 
use any patented art or process, or to 
make, use, and sell any patented article, 
shall be liable to an action for infringe- 
ment of the patent because of a breach 
of such license or of any provision there- 
of.” 

The above provisions still further en- 
courage the prevalent piracy of unpat- 
ented inventions, and the second, third, 
and fourth paragraphs above quoted pre- 
vent the owner of the patent from pro- 
tecting or enforcing his rights by rea- 
sonable conditions and stipulations in the 
sale or royalty contract. The third and 
fourth paragraphs are particularly per- 
nicious in their provisions, and are clear- 
ly inconsistent with the very nature of 
a patent. If the inventor is to be left 
without a remedy for the enforcement 
of his rights, it is difficult to see what 
motive would be left to induce the in- 
ventor to ask for a patent. 

Section 3 of the bill reads as follows: 

“Sec. 3. That the district court where- 
in the owner of a patent or of any in- 
terest therein is an inhabitant or may 
be found shall have jurisdiction to com- 
pel the granting of a license under such 
patent under the circumstances herein- 
after set forth. 

“The person applying for such license 
shall file a bill in equity setting forth 
briefly the facts and circumstances, and 
the court shall thereupon hear the per- 
son applying for such license and the 
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owner of the patent. If the applicant 
shall allege and prove to the satisfaction 
of the court that the patented invention 
is being withheld or suppressed by the 
owner of the patent, or those claiming 
under him, for the purpose or with the 
result of preventing any other person 
from using the patented process, or mak- 
ing, using, and selling the patented arti- 
cle in the United States in competition 
with another article or process, patented 
or unpatented, used, or made, used, and 
sold, in the United States by the owner 
of the patent or those claiming under 
him or authorized by him, and also al- 
lege and prove that the application for 
said patent was filed in this country more 
than three years prior to the filing of 
such bill in equity, the court shall order 
the owner of the patent to grant a license 
to the applicant in such form and upon 
such terms as to the duration of the li- 
cense, the amount of royalty, the securi- 
ty for payment thereof, and otherwise as 
the court, having regard to the nature 
of the invention and the circumstances of 
the case, deems just: Provided, however, 
That nothing herein contained shall be 
construed to authorize the court to com- 
pel the granting of a license by the origi- 
nal inventor who has not obligated him- 
self or empowered another person to 
suppress or withhold such invention. 

“From the order of the district court 
granting or refusing such license, appeal 
may be taken by the party aggrieved to 
the circuit court of appeals in the same 
manner and form as in other cases aris- 
ing under the patent laws: Provided, 
That the provisions of this section shall 
not apply to any patent granted prior to 
the passage of this act.” 

The provisions of the above are obvi- 
ously repugnant to and inconsistent with 
the constitutional clause. It is difficult 
to see why such grave matters as “the 
duration of the license, the amount of 
royalty, the security for payment,” etc., 
should be left entirely to the discretion of 
a United States district court. 

The provision that the “party ag- 
grieved” may appeal to the circuit court 
of appeals from the order of the district 
court granting or refusing to grant such 
a license is merely calculated to increase 
litigation and only further burden the 


poor inventor or manufacturer with the 
expense and annoyance of litigation. 

It seems clear from the above provi- 
sions that the enactment of such a law 
as proposed would not only lead to end- 
less confusion and expensive litigation in 
its enforcement, but would ultimately 
result in the total destruction of: patent 
property. This is particularly manifest 
in view of the proviso at the end of § 3 
of the bill as above quoted, which proviso 
reads as follows: 

“Provided, that the provisions of this 
section shall not apply to any patent 
granted prior to the passage of this act.” 

It is of course apparent that any at- 
tempt to apply the provisions of the bill 
to patents already granted would be un- 
constitutional as depriving the patentee 
of property “without due process of 
law,” since such due process of law, 
while it includes the constitutional judg- 
ments and decrees of courts, does not in- 
clude any act of Congress, or of any oth- 
er legislature. See Barron v. Baltimore, 
7 Pet. 247, 8 L. ed. 674; Kent, Com. Lec- 
ture 24, p. 13. 

As the large trusts and industrial cor- 
porations now hold unusual powers by 
reason of their ownership of fundamen- 
tal or dominant patents in great industrial 
lines, it is clear that the initial effect of 
thus amending §§ 4884 and 4899 will not 
be other than to immediately increase or 
multiply these powers and privileges to 
the great detriment of the public welfare. 

In view of the above it is obvious that 
the patentee of a secondary invention 
would be entirely at the mercy of the 
holder of the dominant unexpired pat- 
ent, since the holder of the latter patent 
could not be required to grant a license, 
and could enjoin any working of the pat- 
ented secondary invention. 

Had the law contained a compulsory 
working provision, as now proposed, it 
is believed that the inventions of Edison, 
Blake, and Berliner would never have 


been heard of. 
ELM Lar 
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Patent Accountings 


BY FRED L. CHAPPELL 
Of the Kalamazoo (Mich.) Bar. 


ATENT accountings 
are inherently diffi- 
cult. Miners have a 
saying that ore is 
where you find it. A 
patent owner, with a 
decree in his favor 
for an account of 
profits and damages, 
should be in the miner’s frame of mind, 
and should review and consider every 
prospect. 

Prior to 1870, patent accountings only 
reached the profit made by the trespasser 
as a trustee ex maleficio because of the 
use of the patented invention. The act 
of Congress of 1870 remedied this, and 


gave the courts of equity additional 
jurisdiction, to assess damages to the pat- 
entee, as distinguished from the profits, 
advantages, or gains made by the defend- 
ant, thus supplementing such recovery 
by an amount in damage that would do 


justice between the parties. This is to 
insure full reward to the patentee, and 
prevent the trespasser deriving profit by 
his wrongdoing. See Coupe v. Royer, 
155 U. S. 565, 39 L. ed. 263, 15 Sup. Ct. 
Rep. 199. 

In any accounting case involving a pat- 
ent, the commercial value of that patent 
is the all important question. If the in- 
ventor has established a market for the 
invention by the granting of general li- 
censes on an established and definite roy- 
alty basis to whomsoever may apply, the 
matter of determining the damage has 
been rendered comparatively easy, be- 
cause the market value of the thing taken 
by the trespasser is thus established, and, 
further, incidental or punitive damages 
can be readily determined. The royalty 
fee on the terms and conditions estab- 
lished by the inventor becomes the meas- 
ure of the value of the thing to be 
recovered. This should be taken into 
consideration in determining the compen- 


sation of the inventor, although where 
the profit is also decreed, the two ques- 
tions—damages to the patentee and profit 
to the infringer—should be considered to- 
gether, so that an exact and just reward 
to the inventor for his losses will be 
attained. 

Where the commercial value of the in- 
vention has not been defined by the es- 
tablishment of general royalty fees, pat- 
ent accountings have heretofore been 
very difficult. This difficulty arises large- 
ly from the great variety of ways in 
which the patentee derives his profit, and 
from the inherent character of the pat- 
ented invention. 

As to design patents, there is certain 
special statutory provision in addition to 
the general principles that are applicable. 
Inventions are indeed various and apply 
to nearly every matter and thing pertain- 
ing to every industry, and embrace ma- 
chines, articles of manufacture, composi- 
tions of matter, etc.; and the patents 
thereon include three distinct and separa- 
ble rights, viz., the exclusive right to 
make, to use, and to vend. In addition 
to these patent rights are the patent rights 
to processes, which patents award the ex- 
clusive right to practise the particular 
processes in question, whether they be 
chemical, electrical, or mechanical, or 
combinations of the same. 

It has been held in certain instances 
that the mere making of an invention, 
without its use or sale for profit, is with- 
out damage to the patentee, and that there 
can be no recovery, and that the rights 
of the patentee are sufficiently protected 
by injunction. The use of an invention 
(and that use being the use of the pat- 
ented machine or device) has been held 
to warrant a recovery. See Illinois C. R. 
Co. v. Turrill, 94 U. S. 695, 24 L. ed. 238, 
in which the saving to the trespasser, due 
to the use of the machine over unpat- 
ented articles, was the measure of dam- 
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ages, although it was pointed out by the 
defendant that it had really lost money 
because of the use of the patented inven- 
tion. It was, however, pointed out by 
the court that the defendant had lost less 
than it otherwise would have lost. 

In the practice of a process, savings 
due to the invention over what is open 
to the public are also frequently the meas- 
ure of recovery, 
which is indicated 
as profits. One 
notable case is 
Mowry v. Whit- 
ney, 14 Wall. 620, 
20 L. ed. 860. 
Here, by an im- 
proved process, it 
was possible to 
produce acar 
wheel of the same 
efficiency as a heav- 
ier car wheel by 
methods open to 
the public. The 
saving in weight of 
metal was consid- 
ered the measure 
of the gain due to 
the patent. In 
Tilghman v. Proc- 
tor, 125 U. S. 136, 
31 L. ed. 664, 8 
Sup. Ct. Rep. 894, 
a process patent 
was in question, 
and certain mate- 
rials were made 
use of in the prac- 
tice of the process, and in that case in the 
practice of the process there were 
amounts saved in chemicals of $182,000, 
and amounts gained in glycerine water of 
$61,000, and there was a loss in fatty 
acids which was taken into consideration. 
It is thus clear that whatever saving ac- 
crues to a trespasser on a patent from 
the use or the pra:tice of an invention is 
proper to be considered in the accounting 
as measuring the recovery, and in that be- 
half ; where it is a question of the use of 
the invention, as distinguished from the 
sale or the vending of the same, the com- 
parison of the invention with that which 
is open to the public that will produce an 
equally beneficial result is an important 
matter to be considered. 
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Where the inventor has manufactured 
an article in accordance with his patent, 
and sold the same, he has exercised an ex- 
clusive right to vend, and under those cir- 
cumstances a trespasser may lay himself 
liable for the profits derived from a sale 
of the patented article. A notable in- 
stance of this kind, where the entire 
profit was recovered, is the case of 

Elizabeth v. Amer- 
ican Nicholson 
Pavement Co. 97 
U. S. 126, 24 L. 
ed. 1000, where a 
combination con- 
stituting an entire 
pavement was ap- 
propriated. Where 
the invention is to 
an improvement 
merely, and the 


patent has been is- 
sued to a mere im- 
provement on some 
old device, the bur- 
den is on the com- 
plainant to appor- 


tion between the 
patented and un- 
patented features 
(see Garretson v. 
Cite, Tr U.S: 
120, 28 L. ed. 371, 
4 Sup. Ct. Rep. 
291), or to show 
that the entire 
profit derived by 
the trespasser is 
due to the presence 
of the patented invention. This case of 
Garretson v. Clark, in view of its abso- 
lute statements, has been well said to be 
the refuge of the trespasser, who, by in- 
creasing the difficulty of proofs by his 
own conduct, has oftentimes escaped any 
penalty for his wrongdoing. This un- 
fortunate fact has had much to do here- 
tofore in creating disrespect for the law 
of patents. 

Judge Severens comments on this case 
in his opinion in Yesbera v. Hardesty 
Mfg. Co. 92 C. C. A. 46, 166 Fed. 120, 
where he says, at p. 124: “The unanimity 
with which infringers seek the shelter of 
that case is something remarkable.” 

Where the patented improvement, al- 
though only a small part, is the cause for 
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the entire profit, the entire profit will be 
recovered (See Goulds Mfg. Co. v. Cow- 
ing, 105 U. S. 253, 26 L. ed. 987) ; but 
this must be shown by the complainant. 

The question of damages to the pat- 
entee, as distinguished from profits or 
gains made by the trespasser, the loss 
inflicted upon the patentee, is varied, de- 
pending upon the specific cause thereof. 

The matter of sales that have been lost 
to the patentee by the conduct of a tres- 
passer would of course afford an impor- 
tant factor in determining the extent of 
damage. 

The right of the inventor to maintain 
the price on the vended article is recog- 
nized by the Supreme Court in Yale Lock 
Mfg. Co. v. Sargent, 117 U. S. 536, 29 
L. ed. 954, 6 Sup. Ct. Rep. 934, and 
where the patentee has been obliged to 
lower his established price because of 
competition, he is entitled to recover the 
loss that he has thus suffered. This is an 
element of damage independent of what 
the trespasser has received for his goods, 
and supports the proposition that the 
damage must be sought at the point 
where it occurred. 

Where the inventor has not seen fit, 
either to market his invention, or to 
practise the same, or to manufacture in 
accordance with his invention and market 
the product, it is clear that the matter 
of estimating his loss by the trespass is 
still more difficult, and, if attained, must 
be by opinion evidence and by general 
proofs. As to damage, hurtful competi- 
tion is of prime consequence. 

The Supreme Court of the United 
States long ago, in Suffolk Mfg. Co. v. 
Hayden, 3 Wall. 315, 18 L. ed. 76, under 
circumstances of this kind, applied the 
general rule, and said that general evi- 
dence must be considered. The Supreme 
Court very clearly said in that behalf, in 
considering the question of damages: 
“This question of damages, under the 
rule given in the statute, is always at- 
tended with difficulty and embarrassment 
both to the court and jury. There being 
no established patent or license fee in the 
case, in order to get at a fair measure of 
damages, or even an approximation to it, 
general evidence must necessarily be re- 
sorted to. And what evidence could be 
more appropriate and pertinent than that 
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of the utility and advantage of the inven- 
tion over the old modes or devices that 
had been used for working out similar 
results? With a knowledge of these ben- 
efits to the persons who have used the in- 
vention, and the extent of the use by the 
infringer, a jury will be in possession of 
material and controlling facts that may 
enable them, in the exercise of a sound 
judgment, to ascertain the damages, or, in 
other words, the loss to the patentee or 
owner, by the piracy, instead of the pur- 
chase of the use of the invention.” 

The subsequent statements of the Su- 
preme Court in Garretson v. Clark, seem 
to have blotted out of the minds of many 
this salutary statement of the law. Pat- 
ent counsel in presenting their cases have 
often adopted some false theory, and 
have thus not gone fully into the subject 
of possible proofs. All the facts bearing 
on the value of a patented invention in 
question in an account are thus often not 
presented for the consideration of the 
court. 

The apportioning of profits and dam- 
ages between the patented and unpatented 
features of any manufactured article 
might very well, in view of the line of au- 
thorities and dicta based on Garretson v. 
Clark, deter only the most optimistic. 
Many patent counsel have been very slow 
to undertake patent accountings where 
the question of apportionment of profits 
or damages between patented and unpat- 
ented features could arise. 

The Supreme Court of the United 
States, however, in Westinghouse Elec- 
tric & Mfg. Co. v. Wagner Electric & 
Mfg. Co. 225 U. S. 604, 56 L. ed. 1222, 
32 Sup. Ct. Rep. 691, 41 L.R.A.(N.S.) 
653, has pointed out that a patent case is 
not different from any other case, and 
that no unreasonable burden of appor- 
tionment should be imposed upon the pat- 
entee. The court in that case quoted 
with approval the finding of the United 
States circuit court of appeals for the 
sixth circuit in Brennan & Co. v. Dowa- 
giac Mfg. Co. 89 C. C. A. 396, 162 
Fed. 476, which considered the rule of 
Garretson v. Clark, and the proper appli- 
cation of the same. 

The United States circuit court of ap- 
peals for the sixth circuit, in a recent de- 
cision, has still further elucidated the law 
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on this difficult subject of patent ac- 
counts, and has made very clear that 
in the absence of specific proofs as to spe- 
cial losses or special damages in a pat- 
ent accounting, what may well be called 
general damage should be considered. 
That court points out that in some way 
the patent profession has come to regard 
the decision of the Supreme Court in 
Coupe v. Royer, 155 U. S. 565, 39 L. ed. 
263, 15 Sup. Ct. Rep. 199, as in some 
way overruling the law of Suffolk Mfg. 
Co. v. Hayden. It is believed a careful 
analysis of these cases will show that this 
is not true, because in Coupe v. Royer 
there was not a full consideration of all 
the facts presented, because it did not 
appear to what extent and in what way 
the complainant-patentee had made use 
of his invention. The complainant points 
out a saving in the cost of labor, but does 
not show how much of this saving com- 
plainant succeeded in utilizing to his own 
advantage. Where there was a reduc- 
tion in the cost of production, there might 
very well have been such a reduction in 
the selling price of the patented product 
that this saving would not accrue to the 
patentee. 

This most recent decision of the cir- 
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cuit court of appeals for the sixth circuit 
referred to is the case of United States 
Frumentum Co. v. Lauhoff, which deci- 
sion was filed July 15, 1914, and has not 
yet been reported. The court wound up 
its opinion discussing fully the law, say- 
ing: “It is enough to say we see a fair 
probability that plaintiff might be able to 
put in proofs affording a sufficient *basis 
for a reasonably accurate estimate of the 
damages which plaintiff’s business suf- 
fered by reason of the infringement, and 
the case, upon the Frumentum Co.’s ap- 
peal, is reversed and remanded for that 
purpose only.” 

We thus see that it is the trend of de- 
cisions at the present time to apply the 
general rule, and relieve the patentee of 
undue burdens, and insure to him proper 
return for the wrong and injury done 
him by an infringer, although he has 
made use of his invention in some way 
other than by granting license contracts 
on a fixed and established royalty. It is 
to be hoped that this seemingly more ra- 
tional rule will prevail. 


ICE 


Effect of Invention on Capital and Labor 


Inventions in machinery for the production of commodities benefit the consumer 
immediately and greatly, and the losses occasioned by such inventions fall upon capital 
and not upon labor. “It seems,” says David A. Wells in his work on “Economic 
Changes,” “to be in the nature of a natural law that no advanced stage of civilization 
can be attained except at the expense of destroying, in a greater or less degree, the value 
of the instrumentalities by which all previous attainments have been effected. Society 
proffers its highest honors and rewards to its inventors and discoverers; but, as a matter 
of fact, what each inventor or discoverer is unconsciously trying to do is to destroy 
property, and his measure of success is always proportioned to the degree to which he 
effects such destruction.” 

In short all material progress is effected by a displacement of capital equally with that 
of labor; and nothing marks the rate of such progress more clearly than the rapidity with 
which such displacements occur. There is, however, this difference between the two 
factors involved: Labor displaced, as a condition of progress, will be eventually absorbed 
in other occupations; but capital displaced, when new machinery is substituted for old, is 
practically destroyed.—Los Angeles Times. 
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BY J. NOTA McGILL 
Of the Washington (D. C.) Bar 


OES rule 30 of the 
present rules in equi- 
ty permit the plain- 
tiff’s infringement of 
defendant’s patent to 
be pleaded as a set- 
off or counterclaim? 

The rule is in part 
mandatory, and in 

part permissive. 

Under the mandatory provision the de- 
fendant is required to state in his an- 
swer any counterclaim arising out of the 
transaction forming the subject-matter of 
the suit. This does not answer the ques- 
tion under consideration, since it is not 
conceivable how the liability of the plain- 
tiff to the defendant could arise out of 
the trespass of the latter on the patent 
rights of the former. 

Under the permissive portion of the 
rule the defendant “may, without cross- 
bill, set out any set-off or counterclaim 
against the plaintiff which might be the 
subject of an independent suit in equity 
against him, and such set-off or counter- 
claim, so set up, shall have the same ef- 
fect as a cross-suit, so as to enable the 
court to pronounce a final judgment in 
the same suit both on the original and 
cross-claims.” 

The difficulty in interpreting this (the 
permissive) portion of the rule as ap- 
plied to patent suits arises from the 
words, “which might be the subject of 
an independent suit in equity against 
him.” But are not these words con- 
trolled by those which follow, namely, 
“such set-off or counterclaim, so set up, 
shall have the same effect as a cross- 
suit ?” 

Was it not*the intention simply to abol- 
ish cross-bills by allowing the defendant 
to.set up in his answer that which form- 
erly could be brought in only by a cross- 
bill? The words, “shall have the same 
effect as a cross-suit,” justify such con- 
clusion. 


Under the old practice a counterclaim 
by the defendant, based on the infringe- 
ment by the plaintiff of a patent owned 
by the defendant, could not be made the 
subject of a cross-bill. 

In Stonemetz Printers’ Mach. Co. v. 
Brown Folding Mach. Co. 46 Fed. 851, 
the suit was for relief on account of in- 
terfering patents (§ 4918, Rev. Stat. U. 
S. Comp. Stat. 1901, p. 3394) and for 
infringement. The defendant interposed 
a cross-bill seeking relief for an alleged 


- infringement of defendant’s patent by 


the plaintiff. The court held that the 
cross-bill was not germane to the original 
suit, and referred to the well-recognized 
rules that a cross-bill should not intro- 
duce new and distinct matters not em- 
braced in the original bill; that it is aux- 
iliary to the proceeding in the original 
suit and a dependency upon it, and that if 
its purpose be different from this, it is 
not a cross-bill, though it may have a 
connection with the same general sub- 
ject. . 

In Providence Rubber Co. v. Good- 
year, 9 Wall. 807, 19 L. ed. 587, the 
defense was invalidity of the patent and 
a license. By a cross-bill the defendant 
sought to set off a judgment in another 
suit against one of the plaintiffs, and 
asked that the conjoined defendants in 
the principal suit set forth what share of 
the damages they claimed respectively, so 
that the defendant in that suit might set 
off his judgment against one of the suc- 
cessful plaintiffs. The court held the 
cross-bill to be foreign to the grounds of 
the original controversy. 

Kilbourn v. Hirner, 163 Fed. 539, fol- 
lows the ruling in the Stonemetz Case. 
In a suit in equity under § 4915, Rev. 
Stat., U. S. Comp. Stat. 1901, p. 3392, 
to compel the issuance of a patent, 
brought against the patentee, who had 
been adjudged the prior inventor in in- 
terference proceedings, a cross-bill by 
the defendant for infringement of his 
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patent was held not to be germane to the 
original bill. 

Where the matter sought to be set up 
by a cross-bill is not necessary to pro- 
cure a complete. determination of the 
matter already in litigation, it is outside 
the nature and purpose of a cross-bill, 
which are well defined by Sanborn, C. J., 
in Stuart v. Hayden, 18 C. C. A. 618, 36 
U. S. App. 462, 72 Fed. 402: 

“A cross-bill is brought either to aid 
in the defense of the original suit, or to 
obtain a complete determination of the 
controversies between the original com- 
plainant and the cross-complainant over 
the subject-matter of the original bill. If 
its purpose is different from this, it is not 
a cross-bill, although it may have a con- 
nection with the general subject of the 
original bill.” 


In construing rule 30 it is necessary to- 


keep in mind that an infringement is a 
tort; that no independent cross-claim in 
tort can be counterclaimed to a suit 
sounding in tort; that the basis for an 
action in equity for the infringement of 
a patent is the right to an injunction, and 


that the recovery of damages and profits 


is merely incidental. Root v. Lake Shore 
& M.S. R. Co. 105 U. S. 189, 26 L. ed. 
975. 

Suppose the plaintiff in his bill waived 
damages and an accounting of profits, 
and asked only for an injunction, and 
the defendant in his answer set up the al- 
leged infringement by the plaintiff of a 
patent owned by the defendant, and like- 
wise waived damages and an accounting. 
Could it be said that the right of the de- 
fendant to an injunction was a set-off or 
counterclaim to the injunction to which 
the plaintiff might be entitled? Then 
again, suppose both the plaintiff and de- 
fendant might be entitled to injunctions, 
but that the defendant could not recover 
damages or profits because he had manu- 
factured without marking his articles 
“Patented” together with the date, and 
there was no proof of special notice to 
plaintiff —the alleged counterclaim of de- 
fendant would be without avail. Of 
course, if both were entitled to the recov- 
ery of damages or profits for the sepa- 
rate acts of infringement, the greater sum 
would be lessened by the smaller. But 
the complexity of such a situation makes 
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it of questionable value. Even in the lat- 
ter aspect, such a counterclaim has im- 
parted to it something more than “the 
same effect as a cross-suit,”’ since it could 
not under the former practice be brought 
in by cross-bill. 

Since injunctive relief is the basis of 
both the original suit and the counter- 
claim, it is difficult to see the applicabili- 
ty of rule 30 to countercharges of patent 
infringement. 

Under the English rule a defendant 
may set off or set up, by way of counter 
claim, any right or claim, whether sound- 
ing in damages or not, and such set-off or 
counterclaim is to have the effect of a 
statement of claim in a cross-action. The 
cross-claim may, however, if convenient 
or not properly allowable, be struck out 
on the application of the plaintiff, before 
trial, to a court or judge. The English 
rule is broader than rule 30, and it is a 
fair deduction that the Supreme Court 
in framing the latter never contemplated 
including in a suit, by way of defense, 
matters which could not, under existing 
practice, be presented by cross-bill. If 
it had been the intention to allow any 
such wide scope to the defendant the 
rule would have used more comprehen- 
sive language, and provision would 
doubtless have been made for such cases 
wherein it would not be convenient, or 
tend to the simplification of proceedings, 
to try both the original and the cross- 
claim in one proceeding. 

The published decisions interpreting 
rule 30 are not in harmony, but the 
weight of authority is against the right 
of the defendant to countercharge the 
plaintiff. Judge Dodge in Terry Steam 
Turbine Co. v. B. F. Sturtevant Co. 204 
Fed. 103, and in Klauder-Weldon Dyeing 
Mach. Co. v. Giles, 212 Fed. 452, and 
Judge Geiger in Adamson v. Shaler, 208 
Fed. 566, hold that rule 30 does not au- 
thorize a defendant to set up as a coun- 
terclaim a cause of action for infringe- 
ment of patent owned by him. But Judge 
Chatfield in Marconi Wireless Teleg. Co. 
v. National Electric Signaling Co. 206 
Fed. 295, takes the opposite view, hold- 
ing that the counterclaim “could have the 
same effect as a cross-suit,” and hence 
be united in one set of pleadings and dis- 
posed of at one trial. But we have seen 
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that such counterclaim has never been 
permissible under a cross-bill. In the 
Marconi Case it is suggested that the de- 
fendant might be shut off from future 
relief because of the mandatory portion 
of the rule, if it should ultimately appear 
that some connection of events brought 
the counterclaim into the category of 
matter arising “from the same transac- 
tion” as the plaintiff's own cause of ac- 
tion. It is difficult, if not impossible, to 
imagine such a condition. Judge Chat- 
field appreciated the serious difficulties 
which could arise if in every instance the 
defendant were permitted to counterclaim 
by infringement of the plaintiff, but his 
proposition that some restriction should 
be adopted for general limitation by 
means of a local rule is not conducive to 
uniformity of practice. 

If it were intended to give the defend- 
ant the right recognized in the Marconi 
Case, rule 31 would have allowed the 
plaintiff the same time for replying as 
the defendant is entitled to under rule 
12. The ruling in the Terry Case is not 
at variance with rule 26, which allows 


the plaintiff to join in one bill as many 
causes of action as he may have against 
the defendant, since separate trials may 
be ordered, while the object in allowing 
counterclaims is to consolidate, not sepa- 


rate. The plaintiff’s bill fixes the marks 
and bounds of the relief sought, and it 
never has been permissible in equity for 
a defendant to counterclaim by anything 
not dependent upon the original proceed- 
ings, so that, as said by Lord Hardwicke, 
both the original and cross-bills consti- 
tute but one suit, so intimately are they 
connected. 

“A cross-bill, too, must grow out of 
the original suit. It cannot bring in new 
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and distinct matters. It is a proceeding 
to procure a complete determination of a 
matter already in litigation.” Ayers v. 
Chicago, 101 U. S. 184, 25 L. ed. 838. 

Other reported cases construing rule 30 
are Williams Patent Crusher & Pulver- 
izer Co. v. Kinsey Mfg. Co. 205 Fed. 375 
(Hazel, D. J.: a counterclaim consisting 
of misrepresentations by plaintiff of its 
patent rights, and the scope thereof not 
admitted): Motion Picture Patents Co. 
v. Eclair Film Co. 208 Fed. 416 (Rell- 
stab, D. J.: a legal claim by the defendant 
not permitted in the answer); Vacuum 
Cleaner Co. v. American Rotary Valve 
Co. 208 Fed. 419 (Lacombe, C. J.: de- 
fendant allowed to set up as a counter- 
claim damages to his business occasioned 
by the circulation by plaintiff of false 
statements in respect thereto); Salt’s 
Textile Mfg. Co. v. Tingue Mfg. Co. 208 
Fed. 156 (Martin, D. J.: defendant al- 
lowed to set up transaction arising out of 
plaintiff’s claim of infringement from 
which defendant alleged he suffered dam- 
ages by advertising the pendency of the 
suit, etc., and bringing such suit after 
being furnished by defendant with an- 
ticipating evidence) ; McGill v. Sorensen, 
209 Fed. 876 (Chatfield, D. J.: counter- 
claim for infringement by a corporation 
of which complainant is an officer not 
permitted in the absence of showing that 
the corporation is the real party in inter- 
est as complainant). 





The Relations of Cities and 
Counties to the State 


BY C. A. CRANDALL 
Of the Rochester (N. Y.) Bar. 


URING tthe recent 
years the public con- 
sciousness has been 
awakened to a full 
realization of the ex- 
travagance and inef- 
ficiency of our mu- 
nicipal system, and 
the politically and so- 
cially sinister form of corruption which 
has thrived under this system. As a re- 
sult, we now have a number of carefully 
devised schemes of municipal govern- 
ment, most of which differ quite radical- 
ly from the old system, and some of 
which have received a fair trial, and 
demonstrated their merit under condi- 
tions varying in the extreme. 

This awakened interest in government- 
al efficiency and economy has not been 
confined to the subject of cities alone, but 
close upon the investigation into munici- 
pal affairs has followed a similar inquiry 
into county affairs, and we in New York 
are in the way of'having even our state 
departments subjected to investigation. 

The inquiry into and discussion of 
county affairs has been productive of a 
considerable number of proposals for the 
remodeling of our. county governments, 
and even of the counties themselves, but 
the public generally has not been made 
acquainted with the details of any well- 
developed scheme, as has been the case 
in respect to cities. 

Sufficient progress has been made, 
however, to call attention to a question 
which demands immediate and very care- 
ful consideration, for the relation of the 
various governmental subdivisions to 
each other cannot be fixed until this ques- 
tion has been answered. The question is 
this: What political relations do and 
shall these territorial subdivisions bear 


toward the state? This relation must be 
determined and become generally known 
before we can devise an effective scheme 
of county government, or even begin to 
solve the problem of the relation of coun- 
ties to the cities within their territorial 
limits. 

It is quite a common characteristic of 
the discussions of our governmental 
problems, and of the solutions proposed 
for the problems, that they bear little 
internal evidence that any investigation 
whatsoever has been made for the pur- 
pose of determining the precise nature of 
the governmental agency under discus- 
sion. The problem and its solutions, and 
the operation of the agency and matters 
pertaining or relating thereto, may have 
been examined in all their aspects, but 
it seldom appears that any such examina- 
tion has been made of the nature of the 
agency itself, or of the extent to which 
its nature determines the operations of 
the agency. In view of the necessity of 
determining the relations which the city 
and the county shall bear toward the 
state and toward each other, attention 
should be called to certain characteris- 
tics and inherent attributes of cities and 
counties, which have heretofore been 
generally disregarded in this country, but 
which must be recognized, else we either 
shall doom any scheme to failure before 
its test, or must devise a new system of 
internal government, structurally entire- 
ly different. 

It is not surprising that the important 
differences in our governmental subdivi- 
sions are not generally apprehended. Our 
system of local administration is not of 
our own devising. As with the English 
system of common law, so with the Eng- 
lish system of local administration; we 
adopted it bodily, gradually modifying it 
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in some more or less important particu- 
lars to comply with varying local condi- 
tions. 

Strange as it may seem to those fa- 
miliar with the subject, there is a very 
prevalent notion that villages, townships, 
cities, and counties are political divisions 
alike fundamentally, and differing only 
in point of size, importance, and geo- 
graphical extent. 
Likewise it is quite 
generally supposed 
that the officers of 
these _ divisions 
have analogous 
functions and per- 
form analogous du- 


ties. The infer- 
ence is entirely 
warrantable that 


the attempt to ap- 
ply much the same 
kind of treatment 
to the conditions 
obtaining in each 
of these divisions 
has been largely 
the result of a fail- 
ure to ascertain or 
to recognize where- 
in they differ, and 
not wholly the re- 
sult of a desire to 
secure uniformity 
of administration. 
Color is given to 
this inference by 
reason of the fact 
that in few in- 
stances have these 
fundamental differences been so far rec- 
ognized that they have been specifically 
abolished by statute or Constitution, and 
the subdivisions made uniform in char- 
acter and manner of creation and admin- 
istration. We seem to have proceeded 
upon the assumption that they are sim- 
ilar, and have not taken the trouble to 
investigate. The differences in the na- 
ture of these subdivisions are ancient and 
historical, and a brief summary of their 
history and development throws those 
important and inherent differences into 
sharp contrast. 

Little, comparatively, as we know of 
the history and civilization of the ancient 
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world, this we do know, that the story 
of the nations of antiquity is the story 
of their chief cities. Memphis and 
Thebes were Egypt; Nineveh was As- 
syria; Babylon was Chaldea and Baby- 
lonia. Whenever necessity or advantage 
drove men to congregate in cities or com- 
munities, we find those cities or com- 
munities seeking and obtaining sover- 
eignty over the sur- 
rounding territory. 
It has been the his- 
tory of civilization 
that the city dwell- 
ers have dominated 


their agricultural 
and pastoral neigh- 
bors. Too much 


importance cannot 
be attached to this 
fact when we come 
to consider the his- 
tory of political 
corruption in coun- 
ties, and what re- 
lation cities shall 
hereafter bear to- 
ward the counties 
which contain 
them. 

Alexander acted 
upon his apprecia- 
tion of this fact 
when he dotted his 
empire with cities 
named for himself 
and his favorites, 
and populated them 
in part with his 
Hellenic subjects. 
But while he did not live to realize his 
dream of a Hellenized empire, time has 
vindicated his judgment, for his cities 
became centers of a culture and civiliza- 
tion which so profoundly affected Central 
and Western Asia and Northern Africa 
that their influence is easily traceable to 
this day. 

In Greece itself the city attained great- 
er political importance than in any other 
time or nation since. Every native of 
Greece might claim to be an Hellene, but 
no Hellene acknowledged a sovereignty 
other than that of his own city. To say 
that the city was the state is to describe 
in brief the political organization of 
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Greece. Cities therefore never became 
units in a larger political organization, 
but nevertheless in them we note a con- 
dition which, though it probably obtained 
to a lesser extent in the more ancient 
cities, had become among the Greeks a 
salient characteristic of their politics. It 
was that the inhabitants of cities, as such, 
enjoyed political privileges and exercised 
political rights not possessed by their 
rural neighbors, and which were not 
wholly appurtenant to the individual as a 
citizen of a sovereign city-democracy, but 
which inhered in him by virtue of his 
status as a member of a densely populat- 
ed community; prerogatives which had 
their origin in the peculiar necessities of 
life under such circumstances. 

To the Roman, however, with his gen- 
ius for organization and administration, 
we owe probably the earliest conception 
and development of the municipal corpo- 
ration, which has been called the proto- 
type of our modern city. Judge Dillon 
in his work on “Municipal Corporations” 
says that the history of the conquest of 
the world by Rome is the history of the 
conquest and foundation of a vast num- 
ber of cities. As did Alexander before 
them, the Romans made the city and 
“municipal town” the means for secur- 
ing the permanency of their conquests. 
But they improved upon this means. 
They fully appreciated the importance 
of the principle of local autonomy, and 
laid it at the foundation in building their 
wonderful system of imperial adminis- 
tration. In short, Rome was the Em- 
pire. She conferred autonomy upon her 
cities and municipal towns as to local 
affairs, but built them into the fabric of 
her empire by making their citizens citi- 
zens of Imperial Rome. The Roman con- 
ception of a city is carefully and well de- 
fined by Dr. Liddell in his Rome; “A 
community of which the citizens are 
members of the whole nation, all pos- 
sessing the same rights, and subject to 
the same burdens, but retaining the ad- 
ministration of law and government in 
all local matters which concern not the 
nation at large.” 

A recital of the history of the cities 
of Latin Europe after the fall of the 
Roman Empire serves no purpose. It is 
sufficient to say that the existence of the 
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feudal system prevented the application 
of the Roman principle of municipal ad- 
ministration. The 14th century, which 
witnessed the beginning of the decline of 
the feudal system and the ascendency of 
the idea of centralization in national ad- 
ministration, marked the first effects of 
the application of this new principle of 
centralization to municipal affairs, the 
final result of which has been the reduc- 
tion of the cities of Latin Europe to the 
status of mere political units, and the 
converting of their governmental ma- 
chinery into an agency of the central 
government. 

While the Roman municipal corpora- 
tion has been called the prototype of our 
modern city, the American municipality, 
notwithstanding, is a development of 
English origin, and in its early form was 
little affected by Roman influences. The 
island of Britain was one of the remotest 
outposts of the Empire, and was one of 
the provinces first abandoned when 
Rome began to call her legions home. 
And its towns were of such inconsider- 
able size and importance that the Roman 
municipal system never obtained a foot- 
hold in England, and had little, if any, 
effect on English institutions. Even at 
the time of William the Conqueror, the 
communities were few in number and 
generally composed of dependents of lo- 
cal chieftains, with London, and perhaps 
a few of the other larger towns only, en- 
joying any measure of self-government. 

But a form of local self-government 
for communities had, long prior to this 
time, been developed among the German- 
ic races, thus proving that the conception 
was not peculiar to the imperial admin- 
istrators. And it is interesting to note 
that it has been a matter of continuous 
development among the Germans, until 
now we find the Prussian cities enjoying 
a large measure of self-government un- 
der and subject to the approval of the 
central authority, but with less actual in- 
terference than in this country. The sys- 
tem is designed to secure the interest and 
services of the best citizens, and is fun- 
damentally quite the same as that of the 
Romans. 

The universality of this conception is 
therefore explanatory of certain condi- 
tions which obtained in the few cities 
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and towns of Saxon England, and it is 
likewise explanatory of the fact that the 
conquest by the Normans resulted in no 
general change in this respect, for we find 
that the early Norman-English cities ex- 
hibited characteristics which are indica- 
tive of the application of this principle 
of local autonomy. 


With respect to the development and 
application of this principle, English his- 
tory, down to the time of American col- 
onization and later, may be divided into 
two periods. In the first the monarchs 
were to be found negotiating with the 
cities for their support, oftentimes 
against the great barons, and in return 
were granting charters, royal guaranties 
of the right to manage their own inter- 
nal affairs. The House of Commons 
probably had its genesis in a council 
composed of representatives of the towns 
and boroughs called by Edward I. to con- 
fer with the King’s Council on the ques- 
tion of raising money. In later reigns, 
the increased political importance of the 
cities menaced even the Crown, and the 
second period, the time of Elizabeth and 


the Stuarts, was distinguished by a very 
general revocation of the ancient char- 
ters and the granting of new, wherein the 
control of municipal affairs in each lo- 
cality was vested in a select class which 
could be relied upon to be subservient to 


the wishes of the Crown. But it is to be 
observed that throughout all this tamper- 
ing with charters, no question seems to 
have been raised as to the right of mu- 
nicipalities to local self-government, but 
its exercise was merely limited to a select 
class of citizens. 

For centuries, therefore, there was ac- 
quiescence in and application of this prin- 
ciple, and it stood unquestioned in Amer- 
ica until the adoption of written consti- 
tutions, and the enunciation by the courts 
of the doctrine of their right to nullify 
legislation as being in conflict with con- 
stitutional provisions. When the legis- 
latures began to interest themselves in 
the affairs of municipalities, and to at- 
tempt to modify existing methods of ad- 
ministration, the question was squarely 
raised as to the right of the legislatures, 
under the constitutional grants of power 
to them, to specify and regulate the man- 
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ner of the administration of their strictly 
private concerns. 

The ancient principle was either ig- 
nored or forgotten. With but few excep- 
tions, the courts of last resort of the 
states, and the Supreme Court of the 
United States, announced their adherence 
to the doctrine that the power of the leg- 
islature to regulate all the affairs of 
municipal corporations is plenary, and 
that the nature of the matter regulated, 
whether purely local and private, or the 
exercise by the city of an administrative 
function of the state, in no way limits 
the right and power of the legislature 
to act. 

Over against this weight—we might 
perhaps rather say bulk—of authority, 
are the decisions of the courts of Indi- 
ana, Kentucky, and Michigan. In the 
famous case of People ex rel. Le Roy v. 
Hurlbut, 24 Mich. 44, 9 Am. Rep. 103, 
Chief Justice Campbell, and Justices 
Cooley and Christiancy, three of the 
greatest judges who ever sat upon the 
American bench, delivered opinions sus- 
taining the autonomy of municipal corpo- 
rations as to their local concerns, and 
affirming the principle that the right to 
self-government in local affairs is inher- 
ent, and antecedent to constitutions. 

“The state may mould local institutions 
according to its views of policy and ex- 
pediency ; but local government is a mat- 
ter of absolute right; and the state can- 
not take it away; When the 
state reaches out and draws to itself and 
appropriates to itself the powers which 
from time immemorial have been locally 
possessed and exercised, and introduces 
into its legislation the centralizing ideas 
of continental Europe, under which des- 
potism, whether of monarch or commune, 
alone has flourished, we seem forced back 
upon and compelled to take up and de- 
fend the plainest and most primary ax- 
ioms of free government, as if even in 
Anglical liberty, which has been gained 
step by step, through extorted charters 
and bills of rights, the punishment of 
kings and the overthrow of dynasties, 
nothing was settled and nothing estab- 
lished.” 

“Such centres have inherent right 
which precede constitutions and are not 
to be violated by legislatures. Constitu- 
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tions can only give organic security to 
such antecedent and existing conditions 
as are deemed to be vital and funda- 
mental.” ‘The fundamental idea of a 
municipal corporation proper, both in 
England and in this country, is to invest 
compact or dense populations with the 
power of local self-government. Indeed 
the necessity for such corporations 


springs from the existence of centres or 
agglomerations of population, having, by 
reason of density and numbers, local and 
peculiar interests and wants not common 
to adjoining sparsely settled or agricul- 
Dill. Mun. Corp. §§ 4 


tural regions.” 
& 37. 

A large number of the decisions have 
involved the construction of the so-called 
“home rule” provisions which most of 
the states early inserted in their consti- 
tutions. Those provisions were intended 
to fix the method of choosing local offi- 
cers. They were in some instances un- 
fortunately worded, but it is very patent, 
from even a casual reading of the pro- 
visions, that it was intended by them to 
provide that all local officers, that is, the 
officers who should administer the local 
affairs of the communities, should be lo- 
cally chosen, and that all other officers, 
including those whose territorial juris- 
diction might be coterminous with the 
bounds of the community, but who were 
agents of the state in the performance of 
its functions, should be chosen in a man- 
ner to be prescribed by the legislature. 

Upon such constitutional provisions 
there has been the most amazing series 
of decisions, whose results could scarce- 
ly be adequately presented within the 
limits of a single article, but it would 
seem to be a justifiable comment upon the 
decisions which settled the construction 
of those provisions, that the courts nulli- 
fied their true meaning and intent, which 
was to guarantee to these units the right 
to choose the officials who should admin- 
ister local affairs, the power to manage 
which was already vested in the citizens 
of the locality by a right precedent to 
constitutions, all for the purpose of 
squaring the decisions of the courts with 
the theory held by the judges as individu- 
als, that the source of all political power 
and the authority to do any political act 
was to be found in the Constitution alone, 
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and that all matters of internal regula- 
tion, not specifically intrusted to the mu- 
nicipalities, fell within the province of 
legislative action. 

Because of the fact that their jurisdic- 
tion is territorially local, a large number 
of cases have arisen under those. sections 
involving the appointment of police offi- 
cials. The decisions on those questions 
have resulted in creating still greater con- 
fusion and a most anomalous condition. 
As a political theory, the exercise of the 
police function is an exercise of one of 
the administrative functions of the state. 
Again and again this principle has been 
affirmed by the courts of this country. 
Judge Dillon says of the police officer that 
“the is an officer of the state, rather than 
of the municipality in which he exercises 
his office.” § 390. “Indeed, I think that 
it can hardly be disputed that, so far as 
relates to the appointment and mainte- 
nance of the police force, the city of 
Rochester exercises a public government- 
al function.” Wilcox v. Rochester, 190 
N. Y. 137, 82 N. E. 1119, 13 Ann. Cas. 
759, 17 L.R.A.(N.S.) 741. And yet the 
policeman is a local officer within the 
meaning of the constitutional provisions 
to which reference has been made; and 
under the decisions his selection is guar- 
anteed to the inhabitants of the locality 
so long as his jurisdiction is confined to 
the locality, and the state has no control 
over the personnel of one of its own de- 
partments. 

In this country nearly every one of the 
states is maintaining a double police sys- 
tem. On the one hand there are the sher- 
iff and his deputies and the town con- 
stables, an expensive and inefficient set 
of officials, over whom the central author- 
ity can exercise a sort of control by call- 
ing them to account for misfeasance or 
malfeasance, but who are otherwise ir- 
responsible. On the other hand there is 
the far more important organization, the 
municipal police, whose care, mainte- 
nance, and control has been allowed by 
the states to pass into the hands of the 
municipalities, and over which the state 
exercises but little supervision except in 
the designating, by general laws, of the 
mode of selection. 

To briefly summarize, the courts have 
denied the right of municipalities to self- 
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government in local affairs, but have al- 
lowed the legislatures to continually in- 
terfere in such matters; they have held 
that all officers whose sphere of action 
is limited by the bounds of the munici- 
pality are local officers, regardless of the 
nature of their functions; and they have 
determined that the state, in order to as- 
sume the exercise of one of its own pow- 
ers, must abolish local offices and de- 
partments and establish new ones with 
different territorial jurisdiction; and the 
result has been that the states have 
shirked inherent administrative duties, 
and have permitted their performance by 
political subdivisions inherently incapable 
of properly performing them. 

The foregoing review shows, however 
inadequately, the universal conception of 
the true relation of the municipal corpo- 
ration to the state, and how this relation 
has been unfixed and made indeterminate 
by the attitude of the American courts. 
But the demand for true and complete 
“home rule” is insistent, and cannot be 
denied. In view of all these considera- 
tions the suggestion is not amiss that we 
constitutionally establish the underlying 
principle of the Roman municipal system, 
that densely populated communities, by 
virtue of their existence as such and of 
the peculiar necessities of life under the 
conditions of density, are invested with 
the right to self-government as to strictly 
local affairs, and as to such are necessar- 
ily and inherently autonomous, and that 
we amend the phraseology of the “home 
rule” provisions so that there can be no 
real or pretended ambiguity. 

While the power of the state to con- 
trol the exercise of governmental func- 
tions by municipal corporations cannot be 
denied, under such a provision cities 
might be permitted to formulate their 
own charters, which should be adapted 
to the conditions obtaining in each par- 
ticular locality, but which should not con- 
tain any provision relating to the admin- 
istration of other than purely local af- 
fairs. On the other hand, legislatures 
should be constitutionally debarred from 
delegating any function of the state to 
local authorities, as such, but such func- 
tions should be required to be exercised 
by subordinate state officers, pursuant to 
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uniform general laws, and directly re- 
sponsible to the central authority. 

The history of the county differs in 
nearly every respect from that of the true 
municipal corporation, the city. The 
conception of a single race, and created 
under circumstances and for purposes 
entirely dissimilar, the county in its origi- 
nal form occupied a position entirely 
antithetical to that of the city. The rea- 
son for this will appear when the cir- 
cumstances of its origin are shown. 

As said before, when the Normans in- 
vaded England they found no great cities, 
and but few towns of any considerable 
size. The Saxons were not a commercial 
people, and their towns played no very 
important part in their political or social 
life. Rather, it was the stronghold of the 
local thane or franklin at which Saxon 
life centered. Therefore it became neces- 
sary for the Normans to devise a differ- 
ent system of procedure for the pacifica- 
tion sf the country. The ordinary meth- 
od would have been to occupy the cities, 
and this done, the territory immediately 
tributary thereto would have been in 
the way of subjection to order. This had 
been the tried and tested method of con- 
querors since time out of mind, and had 
proved exceedingly efficient. But there 
were few cities to seize, and perforce they 
were obliged to resort to other means. 

To care for this situation the Normans 
devised the county scheme. Their prob- 
lem was a double one, namely, to insure 
the complete and permanent pacification 
of a fierce, non-communal population, 
and over all to impose the authority of a 
stable central government (a thing un- 
known to the Saxons) by extending its 
operation to every part of the country, 
and compelling the recognition of the dig- 
nity and vitality of its administration. 

As the solution of this problem the 
Norman King divided the country into 
districts corresponding geographically 
very nearly to the old Saxon shires. 
Over each of these was set a royal offi- 
cer called the sheriff or vice-comes, to 
whom all governmental business was in- 
trusted. He was the “King’s man.” He 
was the personal representative of the 
monarch, in whom all authority resided, 
and who in person or through his agents 
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exercised all the functions of govern- 
ment, legislative, executive, and judicial. 

Blackstone thus writes of the county: 
“An English county was not a corpora- 
tion. It had no board or court which 
stood for the inhabitants and adminis- 
tered their local affairs. It had no power 
of taxation, and therefore no corporate 
fund. It was merely a convenient divi- 
sion of the kingdom, comprising a num- 
ber of quasi corporations, such as par- 
ishes, hundreds, or wapentakes, for ju- 
dicial and representative purposes, in 
which the King, in his executive char- 
acter, was represented by the vice-comes, 
or sheriff, on whom in time the civil ad- 
ministration was almost wholly de- 
volved.” 

As the business of government changed 
from that of ruling a conquered people 
to that of administering the affairs of a 
nation, and the King found it expedient 
or was obliged to delegate some of his 
powers, the importance of the sheriff de- 
creased. By the time of Richard II. he 
had become very much the same sort of 
functionary he is to-day,—a ministerial 
officer of the courts and a peace officer. 
His other duties had been taken over 
by a board of justices of the peace, upon 
whom had been conferred, or who had 
drawn to themselves, both administrative 
and judicial powers. These they exer- 
cised when they sat as the county au- 
thority in the “court of quarter sessions.” 

The principal features of this system 
persisted down to the colonization of 
America. While the method of adminis- 
tering its affairs had varied, the concep- 
tion of the nature of the county had in 
no wise changed. It remained a mere 
political subdivision whose officers, 
though local men, were chosen by the 
general government and were its agents 
alone. Probably the notion that the coun- 
ty might or should be a self-governing 
subdivision had never occurred to any- 
one. Very naturally the English settlers 
adopted the county system familiar to 
them at home. The differences notable 
in the various colonies grew out of the 
relative importance assigned to the coun- 
ties as administrative districts. This va- 
ried according to the manner of life in 
each colony, the county being most im- 
portant in those colonies where the pop- 
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ulation was predominantly rural, as Vir- 
ginia. As in England, all business was 
put in the hands of a court or board of 
quarter sessions and a sheriff. 

In the year 1691 there occurred a 
change back to which may possibly be 
traced our trouble in recognizing the na- 
ture of a county and in devising an effi- 
cient system of administration to meet 
modern conditions. In that year, in the 
colony of New York, occurred the first 
election of supervisors by towns. Those 
first supervisors were elected to serve 
as an advisory fiscal board, representing 
each town in the assessment of local 
taxes. This innovation might have been 
an application of the “taxation by rep- 
resentation” principle. The justices still 
retained their“other powers. 

Soon after, in 1724, the “commission- 
er” system was originated in Pennsylva- 
nia under similar circumstances and for 
the same reasons that the “supervisor” 
system was adopted in New York. This 
scheme provided for the election of three 
commissioners by the county as a whole. 
Their duties were like those of the super- 
visors. For all other purposes the admin- 
istrative authority was retained by the 
old board of officials. 

Under the favorable influence of the 
early American political principle of 
“home rule” (which the courts so 
strangely denied as to cities) the germs 
of decentralization contained in these two 
systems spread rapidly, and affected the 
whole structure of county government. 
The supervisors and commissioners, 
boards constituted to advise upon ques- 
tions of local taxation, began to acquire 
certain of the powers and functions of 
the justices. Those old officers, appoint- 
ed by the central authority of the colony 
or state, lost all but their judicial func- 
tions, their other powers and duties being 
taken over by a multitude of locally elec- 
ted officers. Now even they are so chos- 
en. As states were erected out of terri- 
tory acquired, they adopted one or the 
other of these systems, and it became, and 
is now, the exception rather than the rule 
to find county officers not locally chosen. 

It was stated above that our present 
trouble possibly had its origin in the 
change in the manner of choosing county 
officials. This inference is drawn from 











the established fact that the mode of 
choosing its officers has to a large extent 
determined the popular notion as to the 
nature of a county. How far the notion 
that the county is autonomous has thrown 
us into actual confusion may readily be 
ascertained by examining the bewildering 
tangle of statutes, the contradictory deci- 
sions of the courts, and the schemes pro- 
posed by reformers. 

That the county is no more and no less 
than a convenient device for localizing the 
operations of the state government, and 
that its officers are charged with the 
state’s business only, is a fact almost en- 
tirely obscured. 

Early legislators and judges seem to 
have clearly understood this. Acts con- 
ferring corporate capacity upon counties 
for certain specified purposes, as taking 
title to real property in the name of the 
county, were passed by the legislatures 
and construed by the courts as being in- 
tended to further the efficient exercise by 
the county of its functions as an adminis- 
trative subdivision of the state. 

Every function whose performance is 
now properly intrusted to the county is a 
matter of state business. The care of 
the poor, criminals, and insane, the mat- 
ter of highways, sanitation, and drain- 
age, the collection of taxes, the keeping 
of records, and the administration of jus- 
tice, are all departments of state activity, 
and county officers are but the agents of 
the state. 

The Supreme Court of the United 
States and the supreme court of Califor- 
nia have each concisely and correctly 
stated the proposition: 

“They are involuntary political or civil 
divisions of the state, created by general 
laws to aid in the administration of gov- 
ernment.” Laramie County v. Albany 
County, 92 U. S. 307, 23 L. ed. 552. 

“A county is a governmental agency or 
political subdivision of the state, organ- 
ized for the purpose of exercising some 
functions of the state government, where- 
as a municipal corporation is an incor- 
poration of the inhabitants of a specified 
region for purposes of local government.” 
San Mateo County v. Coburn, 130 Cal. 
631, 63 Pac. 78, 621. 
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Suffice it to say that the solution of the 
county problem will not result from a 
statutory or constitutional fiat declaring a 
county to be a municipal corporation ; nor 
is it to be found in a multiplicity of pop- 
ularly elected officials directly responsible 
to their electors. Progressiveness is to 
be found in a return to the old and true 
conception of the nature of the county; 
and governmental efficiency is to be se- 
cured only by firmly fixing the status and 
absolutely determining the functions of 
county officers as administrative agents 
of the state. 

Why, then, is it necessary to at once 
determine these relationships? Simply 
for this reason: If we are to reconstruct 
our system of internal government and 
make counties autonomous, self-govern- 
ing municipal corporations, there is grave 
doubt as to the advisability of keeping in 
subordination to and under the jurisdic- 
tion of the county an already existing mu- 
nicipal corporation, the city, whose popu- 
lation may be in excess of that of the re- 
mainder of the county, and whose inter- 
ests and necessities are widely divergent 
from those of the rural part of the coun- 
ty. If, on the other hand, counties shall 
be determined to be merely cqnvenient 
means for localizing the activities of the 
state government, then the question again 
arises as to whether it is wise that in the 
city, a highly organized political subdi- 
vision, quite sufficient unto itself, the per- 
formance of the functions of the state 
shall be through the means of the coun- 
ty and its officers, or whether it will be 
more satisfactory that, as to the state, 
cities shall themselves be made counties, 
similar to the county boroughs of Eng- 
land. 

And, finally, we are face to face with a 
condition, and not a theory. The con- 
trol of the political machinery of the city 
has almost invariably resulted in or ac- 
companied the control of that of the 
county. Shall we make it possible to 
continue the most sinister form of ma- 
chine government and corruption which 
afflicts American politics ? 


GO. A. Graf, 
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NY discussion of the 
principles of trade- 
mark law prevailing 
in the United States 
must of necessity be- 
gin with the English 
common law, that 
recognizes and pro- 

S tects trademarks as a 
species of property, the title to which de- 
pends upon priority of appropriation and 
use. This recognition and protection is 
far older than the laws or constitutions, 
either of the Union or of any state there- 
of. We start, therefore, with the propo- 
sition that in any state or country ruled 
by the English common law, independent- 
ly of statute and in the absence thereof, 


the property in a trademark may be pro- 
tected against misappropriation or in- 
fringement, by an action for damages at 
law or by suit in equity for an injunc- 


tion, in behalf of the first user. Like 
many other species of property, however, 
trademarks have become, to a consider- 
able degree, tlre subject of statutory reg- 
ulation; for, in common with other forms 
of property, they are, of course, subject 
to legislative control, whether that of the 
state legislatures, or that of Congress. 

For many years statutes have been in 
force in some states of the Union, pro- 
viding for the registration of trademarks. 
In most instances these acts have been 
primarily intended to protect the labels 
or marks of labor unions, and have been 
extended to trademarks generally, only 
for the purpose of making the acts con- 
stitutional, by obviating the objection that 
they were class legislation, for the bene- 
fit of a limited portion of the community. 
These statutes left undisturbed the com- 
mon-law title of the first user, and at 
most made the registration prima facie 
evidence of title to the mark. 

No particular significance, therefore, 
attached to these statutes, in the minds of 


trademark owners, until the year 1909. 
In that year the legislature of the state 
of California passed a law which sought 
to abrogate the common-law doctrine of 
property in a trademark, acquired by pri- 
ority of use, and to substitute a statutory 
title acquired by registration within the 
state. This law purported to give to the 
first registrant in California a title to the 
registered trademark that should be abso- 
lute within that state, regardless of the 
rights of any earlier user. At the next 
session, however, the legislature passed a 
bill for the repeal of the act. The repeal 
bill promptly received the signature of 
Governor Johnson, and the iniquities of 
the California system were thus correct- 
ed. The California act of 1909 is the 
only attempt on the part of any state 
legislature to abolish absolutely the com- 
mon-law rights of property in trade- 
marks, acquired by priority of use, and 
to substitute in its stead a statutory title 
dependent on registration ; and of this at- 
tempt it must be said that the legislature 
undoubtedly acted in ignorance of the 
quality of its act. The result of this 
unwise legislation in California was, how- 
ever, to awaken trademark owners to an 
acute consciousness that the protection 
given them by act of Congress, or by 
registration under it, was but partial and 
imperfect. Since then a feeling of dis- 
satisfaction with the divided jurisdiction 
of Congress and the state legislatures 
over trademarks has been steadily grow- 
ing. 

The point of interest for present pur- 
poses is the fact that it rests with the 
legislature of any state to enact a law 
similar to the California law of 1909, and 
thus complicate the status of this class 
of property within the state. At least 
thirty-nine of the states have passed acts 
providing in some form for the registra- 
tion of trademarks. In practically all of 
these states the registration acts provide 
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penal remedies for the protection of 
marks against infringement. In twelve 
of them these remedies are available only 
for the protection of registered marks, 
unregistered marks enjoying merely the 
common-law remedies of injunction and 
damage. In the other twenty-seven 
states, registration is sufficient prima 
facie evidence of the registrant’s title, in 
any proceeding brought under the statute. 
While theoretically in these states any 
other proof of common-law title to a 
mark is enough, in practice the most care- 
ful attorneys do not usually institute a 
criminal proceeding in these states with- 
out first complying with the requirements 
of the registration act. 


The Need of Uniform Legislation. 


There undoubtedly exists at this time 
a wide-spread sentiment among the own- 
ers of trademarks against the confusion, 
uncertainty, and liability to serious dam- 
age to which business is subjected by the 
acts or the threatened acts of so many 
independent jurisdictions dealing with the 
same subject-matter, and legislating 
thereon without a proper knowledge and 
appreciation of the principles involved, 
or of the importance of the interests to 
be affected thereby. Indeed, of all 
species of property, this isthe one in 
which a uniform basis of property and a 
uniform system of regulation through- 
out the states of the United States are 
most to be desired. So far as real prop- 
erty is concerned, it is of no moment to 
the owner of property located in one 
state what may be the law of any other 
state upon the subject. Equally in the 
case of movable personal property, which 
is subject to the law of the owner’s state 
of residence, the occasions are few when 
the law of any other jurisdiction be- 
comes of importance to its owner. Much 
has been done within recent years to 
bring about a uniform condition of leg- 
islation governing negotiable instruments 
in the several states, yet this is a species 
of property wherein a lack of uniformity 
is much less disturbing to property rights 
than in the case of a trademark. At most, 
any particular instrument is concerned 
only with the laws of two or three juris- 
dictions, and the instances in which the 
laws of more than one jurisdiction be- 
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come applicable to a single instrument are 
rare. A trademark, however, is a species 
of property immediately affected by the 
law of every jurisdiction where the own- 
er trades, and, under existing conditions, 
a business is of little magnitude unless 
it reaches the markets of all or a majori- 
ty of the states. It is impossible for a 
business to have a different trademark 
for each of forty-eight distinct jurisdic- 
tions. One mark must serve the purposes 
of trade in all states, and what, therefore, 
adversely affects its status in one state 
necessarily injures the trade in every 
other, for it strikes at the foundation of 
the business. Only a settled basis of 
property rights, subject to uniform regu- 
lations that are independent of the whims 
of many passing legislatures, will place 
this species of property at once beyond 
the reach of those who profit by attacks 
upon its integrity, and of those whose ig- 
norance in trifling with its foundations is 
not less dangerous. 


Uniformity under Exclusive Congressional 
Control. 


This situation is one that calls for 
something more than a uniform system of 
state laws upon the subject of trade- 
marks, even if such a condition were 
capable of attainment. The trademark is, 
in its very nature, because of its relation 
to commerce and to the goods which form 
the subject of commerce, a thing confined 
to the boundaries of no one state, and 
it should no more be subject to the tinker- 
ing of a state legislature than should the 
distribution of mail within the state be 
a matter for its regulation. It has long 
been recognized that, in order to bring 
about a condition under which commerce 
can be carried on with security, this sub- 
ject-matter should be placed entirely 
within the jurisdiction of Congress, and 
should be responsive only to the regula- 
tion and control of the Federal govern- 
ment, the purpose of whose erection was 
to regulate those activities and to deal 
with those problems that concern alike 
the people of all the states. The charac- 
ter and present extent of congressional 
control over trademarks are to be gath- 
ered from the course which Federal leg- 
islation has taken in the past, with re- 
spect to this subject-matter. 
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The History of Congressional Legislation on 
Trademarks. 


The two clauses of the Federal Consti- 
tution under which Congress in the past 
has presumed to legislate in matters of 
trademarks are the clauses of § 8, arti- 
cle 1, giving Congress power respective- 
ly— 

“To promote the progress of science 
and useful arts by securing for limited 
times to authors and inventors the exclu- 
sive right to their respective writings and 
discoveries ;” 
and— 


“To regulate commerce with foreign 
nations, among the several states, and 
with the Indian tribes.” 

The first trademark laws of 1870 and 
1876 were seemingly enacted in what 
Congress supposed to be the exercise of 
the powers granted to it by the former of 
these clauses. The first of these laws was 
in fact entitled “An Act to Revise, Con- 
solidate, and Amend the Statutes Relat- 
ing to Patents and Copyrights.” That of 
1876 merely gave a criminal remedy for 
infringement of a trademark registered 
under the law of 1870. 


In holding the trademark laws of 1870 
and 1876 to be unconstitutional, the Su- 
preme Court defined the theory upon 
which subsequent trademark legislation 
of Congress must be based, and the pro- 
visions to which it must be confined. The 
court said that the clause relating to pat- 
ents and copyrights conferred upon Con- 
gress no right whatever to legislate in 
matters of trademarks, that the only re- 
maining clause under which such a law 
could be enacted was that relative to the 
regulation of commerce, and that trade- 
mark legislation, to be valid, must be con- 
fined to the regulation of commerce over 
which Congress had jurisdiction, to wit, 
commerce between the several states, 
with foreign nations and with the Indian 
tribes. 

The objection to the legislation of 1870 
and 1876 was that it was not confined 
to the regulation of such commerce; nor 
did it indeed purport to be a regulation 
of commerce at all, but was made to 
extend to all trademarks, whether used 
wholly within a state, or both within and 
without a state. 


Case and Comment 


Profiting by the lesson of this decision, 
Congress, in the year 1881, enacted a new 
trademark law, in the presumed exercise 
of its right to regulate commerce with 
foreign nations and the Indian tribes, 
providing for the registration of marks 
used in that commercial field. This 
law continued operative without its 
constitutionality being questioned until 
the year 1905, when a new act was 
passed, extending the scope of the trade- 
mark law to marks used in commerce 
between the several states. That is the 
law now in force. The decision of the 
Supreme Court made it clear that the 
jurisdiction of Congress over this sub- 
ject-matter was not exclusive, and under 
the Constitution could not be, since it 
could not embrace marks used wholly 
within a state. Whether Congress might 
properly legislate on trademarks in the 
regulation of interstate or foreign com- 
merce, the Supreme Court expressly left 
undecided. That court has uniformly 


treated the laws of 1881 and 1905 as 
valid,’ and they have been repeatedly up- 
held by the lower Federal courts.? 


The Scope of Valid Trademark Legislation 
in Regulation of Interstate or Foreign 
Commerce. 


Assuming, therefore, that under the 
commerce clause of the Constitution 
power is conferred upon Congress to leg- 
islate for the protection of trademarks, 
so long as it keeps within the field which 
it may properly regulate, the question 
arises as to the extent of the regulation 
which may be considered proper exercise 
of that power. 

While Congress in its field of commer- 
cial regulation is sovereign, no less are 
the several states sovereign within their 
field ; and as to all matters relating solely 
to the internal commerce of the states 
the power to regulate is vested in the 
state alone. 

The power of Congress, therefore, to 
protect these marks, does not extend be- 
yond their use in interstate or foreign 
commerce. 

A trademark is not a tangible right of 

1Pavids v. Davids, Trade-Mark Reporter, 
vol. 4, p. 175, April 27, 1914. 

2Rossmann vy. Garnier, 211 Fed. 401, and 
cases cited. 

8 Veazie v. Moor, 14 How. 568, 14 L. ed. 545. 








property. It is not a right of property in 
any article or thing of a substantial na- 
ture. It is not even a right to the exclu- 
sive use of a word or symbol, but only 
a right to the use of that word or symbol 
in connection with the sale of particular 
goods. 

The office of a trademark is to indicate 
the origin of the goods to which it is 
attached.* 

It is of the nature of a property right. 

“The jurisdiction to restrain the use 
of a trademark rests upon the ground of 
the plaintiff's property in it, and of the 
defendant’s unlawful use thereof.” ® 

And yet it is intangible, and incapable 
of existence or ownership apart from its 
use upon the goods for which it is des- 
tined.® 

It is evident, therefore, that Congress 
can have no power to regulate trade- 
marks except as a part of its power to 
regulate the traffic in the goods to which 
those marks are attached. Its right to 
regulate or control the use of those marks 
must begin only when the goods to which 
the marks are attached come within its 
control, that is, when they become the 
subject of interstate or foreign com- 
merce, and must cease when those goods 
pass beyond its control, that is, when 
they cease to be the subject of such com- 
merce. 

The time when a commodity becomes 
the subject of interstate commerce has 
been repeatedly determined by the United 
States Supreme Court. An article of 
merchandise comes under Federal control 
only when it has begun to move as an 
article of trade from one state to an- 
other, because it is at that time that 
commerce in this commodity between the 
states begins.” 

A commodity begins to move from 
one state to another in the course of 


*McLean v. Fleming, 96 U. S. 245, 254, 24 
L. ed. 828, 832; Amoskeag Mfg. Co. v. Trainer, 
101 U. S. 51, 60, 51 L. ed. 993, 996; Delaware 
& H. Canal Co. v. Clark, 13 Wall. 311, 322, 20 
L. ed. 581, 583. 

5 Fuller, Ch. J. in Lawrence Mfg. Co. v. 
Tennessee Mfg. Co. 138 U. S. 537, 548, 34 L. 
ed. 997, 1004, 11 Sup. Ct. Rep. 396. 

6 Kidd v. Johnson, 100 U. S. 617, 25 L. ed. 
769. 

7The Daniel Ball, 10 Wall. 557, 
ed. 999, 1002. 
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transportation, when it has been shipped, 
or delivered to a common carrier for the 
purpose of shipment, to another state, or 
has ‘been started upon such final trans- 
portation in a continuous route or jour- 
ney.® 

Thus, logs deposited on a river’s bank, 
or retained by a boom in the river to be 
subsequently floated or shipped by rail 
to their destination in another state, have 
not, so long as they remain in that condi- 
tion, become the subject of interstate 
commerce. They still remain under the 
jurisdiction and control of the state, and 
subject to its taxing power.® 

Neither does it bring commodities 
within the power of Congress to regulate 
or control, nor does it devest the exclu- 
sive authority of the states, that they 
are destined ultimately to become the 
subjects of interstate commerce. 

In the words of Mr. Justice Daniel: 

“Nor can it be properly concluded that 
because the products of domestic enter- 
prise in agriculture or manufactures or in 
the arts may ultimately become the sub- 
jects of foreign commerce, that the con- 
trol of the means or the encouragements 
by which enterprise is fostered and pro- 
tected is legitimately within the import of 
the phrase ‘foreign commerce’ or fairly 
implied in any investiture of the power to 
regulate such commerce. A pretension 
as far reaching as this would extend to 
contracts between citizen and citizen of 
the same state, would control the pursuits 
of the planter, the glazier, the manufac- 
turer, the mechanic, the immense opera- 
tions of the collieries and mines and fur- 
naces of the country; for there is not one 
of these avocations the results of which 
may not become the subjects of foreign 
commerce, and be borne either by turn- 
pikes, canals, or railroads from point to 
point within the several states toward an 
ultimate destination like the one above 
mentioned.” 1° 

“If it be held that the term includes the 
regulation of all such manufactures as 
are intended to be the subject of com- 

8 Coe v. Errol, 116 U. S. 517, 29 L. ed. 715, 
6 Sup. Ct. Rep. 475. 

8Tbid.; Diamond Match Co. v. Ontonagon, 
a U. S. 82, 47 L. ed. 394, 23 Sup. Ct. Rep. 
<00~. 

10 Veazie v. Moor, 14 How. 568, 574, 14 L. 
ed. 545, 547. 
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mercial transactions in the future, it is 
impossible to deny that it would also 
include all productive industries that con- 
template the same thing. The result 
would be that Congress would be invest- 
ed, to the exclusion of the states, with 
the power to regulate not only manufac- 
tures, but also agriculture, horticulture, 
stock raising, domestic fisheries, mining, 
—in short, every branch of human indus- 
try. For is there one of them that does 
not contemplate more or less clearly an 
interstate or foreign market?” ™ 

“The fact that an article is manufac- 
tured for export to another state does 
not of itself make it an article of inter- 
state commerce, and the intent of the 
manufacturer does not determine the 
time when the article or product passes 
from the control of the state and belongs 
to commerce.” 

Neither the intent of the manufacturer 
or owner of goods to export them to an- 
other state, nor any preparations that he 
may make for that purpose, so long 
as the goods have not actually begun to 
move toward their ultimate destination 
by a continuous route, can put them with- 
in the Federal jurisdiction, nor devest the 
control of the state. 

The state may therefore, subject to the 
limitations imposed upon it by other pro- 
visions of the Constitution of the United 
States or of the state, that is to say, so 
long as it confines itself to the proper ex- 
ercise of its police power, prohibit abso- 
lutely the manufacture and sale within its 
limits of any article, though recognized 
by Congress as a legitimate article of 
commerce. Nor does it affect the right 
to exercise this power, that the goods are 
sought to be manufactured for the pur- 


11 Lamar, J., in Kidd vy. Pearson, 128 U. S. 
1, 21, 32 L. ed. 346, 350, 2 Inters. Com. Rep. 
232, 9 Sup. Ct. Rep. 6. 

12 Fuller, Ch. J., in United States v. E. C. 
Knight Co. 156 U. S. 13, 39 L. ed. 325, 329, 
15 Sup. Ct. Rep. 249. 


18 Diamond Glue Co. v. United States Glue 
Co. 103 Fed. 838; United States v. Boyer, 85 
Fed. 425; Coe v. Errol, 116 U. S. 517, 29 L. 
ed. 715, 6 Sup. Ct. Rep. 475; Diamond Match 
Co. v. Ontonagon, 188 U. S. 82, 47 L. ed. 394, 
23 Sup. Ct. Rep. 266; Kidd v. Pearson, 128 
U. S. 1, 32 L. ed. 346, 2 Inters. Com. Rep. 232, 
9 Sup. Ct. Rep. 6; United States v. E. C. 
Knight Co. 156 U. S. 1, 39 L. ed. 325, 15 Sup. 
Ct. Rep. 249. 
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pose and with the intent of exporting 
them to another state or nation. These 
prohibitory laws are not regulations of 
commerce. They affect the property be- 
fore it can become the subject of com- 
merce.}# 

Furthermore, no commodity continues 
indefinitely to be a subject of interstate 
commerce, nor subject to congressional 
regulation and control. The fact that it 
has been once transported in commerce 
between the states does not cause it to 
remain subject to the power which reg- 
ulates that commerce beyond the time 
when the offices of commerce shall have 
been fulfilled. The control of Congress 
is Over commerce, not over the commod- 
ities which are the subjects of commerce, 
except as the control of the latter is a 
necessary incident to the former. 


True, the power of Congress is not 
confined by any limitations, nor prevented 
from crossing the boundaries of a state 
or interfering in its domestic affairs, 
when such interference is necessary for 
the regulation of interstate commerce. 

“The power vested in Congress ‘to reg- 
ulate commerce with foreign nations and 
among the several states and with the 
Indian tribes,’ is coextensive 
with the subject on which it acts, and can- 
not be stopped at the external boundary 
of a state, but must enter its interior, and 
must be capable of authorizing the dis- 
position of those articles which it intro- 
duces, so that they may become mingled 
with the common mass of property within 
the territory entered.” ® 


But only when such interference is nec- 
essary for the purpose named, can it be 
justified. The argument which asserts 
the right of Congress to interfere with 
intrastate use of trademarks, relying on 
the plenary character of its power to leg- 


14 Powell v. Pennsylvania, 127 U. S. 678, 32 
L. ed. 253, 8 Sup. Ct. Rep. 992, 1257; Kidd v. 
Pearson, 128 U. S. 1, 23, 32 L. ed. 346, 351, 2 
Inters. Com. Rep. 232, 9 Sup. Ct. Rep. 6; 
Capital City Dairy Co. v. Ohio, 183 U. S. 238, 
245, 46 L. ed. 171, 175, 22 Sup. Ct. Rep. 120; 
Purity Extract & Tonic Co. v. Lynch, 226 U. S. 
192, 201, 57 L. ed. 184, 187, 33 Sup. Ct. Rep. 44. 

15 Fuller, Ch. J., in Leisy v. Hardia, 135 U. S. 
100, 108, 34 L. ed. 128, 132, 3 Inters. Com. Rep. 
36, 10 Sup. Ct. Rep. 681. 

16 United States v. Baltimore & O. S. W. M. 
R. Co. 222 U. S. 8, 56 L. ed. 68, 32 Sup. Ct. 
Rep. 6. 
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islate for the regulation of commerce, in- 
terstate and foreign, loses sight of the 
fact that such interference would be in 
no sense a regulation of commerce be- 
tween the states, but only within the 
state. 

While no state can prohibit the impor- 
tation into its territory of an article rec- 
ognized by Congress as a legitimate ar- 
ticle of commerce, nor the sale thereof 
by the importer, in the original packages 
of importation,” its right to determine 
the disposition of goods brought from an- 
other state is, so far at least as concerns 
the interstate commerce clause of the 
Constitution, subject to no further limita- 
tions. So long as it keeps within the 
proper exercise of its police power, the 
state may control or absolutely prohibit 
the sale, whether by the importer or an- 
other, of property brought from without 
the state,!® at least unless the sale be in 
the original packages of importation, and 
may forbid the resale of the goods, 
whether in the original packages or not, 
after they have left the hands of the 
importer ; for, by removal from the orig- 
inal packages, or by the consummation 
of the first sale therein, the property be- 
comes mingled with the general mass of 
property within the state, and passes 
from the jurisdiction and control of Con- 
gress to that of the states.!® 


17 Bowman v. Chicago & N. W. R. Co. 125 
U. S. 465, 31 L. ed. 700, 1 Inters. Com. Rep. 
823, 8 Sup. Ct. Rep. 689, 1062; Leisy v. Hardin, 
135 U. S. 100, 124, 34 L. ed. 128, 137, 3 Inters. 
Com. Rep. 36, 10 Sup. Ct. Rep. 681; Rhodes v. 
Iowa, 170 U. S. 412, 42 L. ed. 1088, 18 Sup. Ct. 
Rep. 664; Vance v. W. A. Vandercook Co. 170 
U. S. 438, 42 L. ed. 1100, 18 Sup. Ct. Rep. 674; 
Norfolk & W. R. Co. v. Sims, 191 U. S. 441, 48 
L. ed. 254, 24 Sup. Ct. Rep. 151; American 
Exp. Co. v. Iowa, 196 U. S. 133, 49 L. ed. 417, 
25 Sup. Ct. Rep. 182; Heyman v. Southern R. 
Co. 203 U. S. 270, 51 L. ed. 178, 27 Sup. Ct. 
Rep. 104, 7 Ann. Cas. 1130; Adams Exp. Co. v. 
Kentucky, 206 U. S. 129, 51 L. ed. 987, 27 Sup. 
Ct. Rep. 606; Adams Exp. Co. v. Kentucky, 
= U. S. 218, 53 L. ed. 972, 29 Sup. Ct. Rep. 

3. 

18 Crossman v. Lurman, 192 U. S. 189, 48 
L. ed. 401, 24 Sup. Ct. Rep. 234; New York ex 
rel. Silz v. Hesterberg, 211 U. S. 31, 53 L. ed. 
75, 29 Sup. Ct. Rep. 10. 

19 Austin v. Tennessee, 179 U. S. 343, 45 L. 
ed. 224, 21 Sup. Ct. Rep. 132; Schollenberger 
v. Pennsylvania, 171 U. S. 1, 43 L. ed. 49, 18 
Sup. Ct. Rep. 757; Leisy v. Hardin, 135 U. S. 
100, 34 L. ed. 128, 3 Inters. Com. Rep. 36, 10 
Sup. Ct. Rep. 681; American Steel & Wire Co. 
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Moreover, while a first sale in the 
original package to the consumer is pro- 
tected equally with its sale to a dealer,™® 
the original package is not the manufac- 
turer’s package as put up for retail, but 
must be in the form of package “in which 
bona fide transactions are carried on be- 
tween the manufacturer and wholesale 
dealer residing in different states.” Oth- 
erwise, if another package is adopted for 
the purpose of circumventing the state 
law, it will not be protected as an original 
package.*? 

Thus, the packing case in which num- 
erous smaller packages are contained, the 
cask containing beer, or the tub contain- 
ing oleomargarin in bulk, are original 
packages. But paper packages contain- 
ing ten cigarettes each, shipped loose in 
baskets, or single bottles containing a 
malt beverage and shipped in open cases, 
are not original packages, the mode of 
shipment being plainly intended to pre- 
vent the police power of the state from 
attaching.” 


How, therefore, can it be contended 
that the power of Congress to regulate 
trademarks is more extensive that its 
power to regulate or control the dispo- 
sition of the goods to which they are 
necessarily attached? And if the power 
of Congress is thus limited, what be- 
comes of the proposition that an act of 
Congress may prevent or regulate the 
sale within a state of goods bearing a 
mark similar to that attached to other 
goods imported from a sister state? 


The right to a trademark is a right of 
property, recognized by the common law 
and existing independently of any stat- 


v. Speed, 192 U. S. 500, 48 L. ed. 538, 24 Sup. 
Ct. Rep. 365; McNeill v. Southern R. Co. 202 
U. S. 543, 50 L. ed. 1142, 26 Sup. Ct. Rep. 722. 

20 Schollenberger v. Pennsylvania, 171 U. S. 
1, 43 L. ed. 49, 18 Sup. Ct. Rep. 757. 

21 Austin v. Tennessee, 179 U. S. 343, 359, 
45 L. ed. 224, 232, 21 Sup. Ct. Rep. 132. 

22 May v. New Orleans, 178 U. S. 496, 44 
L. ed. 1165, 20 Sup. Ct. Rep. 976; Leisy v. 
Hardin, 135 U. S. 100, 34 L. ed. 128, 3 Inters. 
Com. Rep. 36, 10 Sup. Ct. Rep. 681; Schollen- 
berger v. Pennsylvania, 171 U. S. 1, 43 L. ed. 
49, 18 Sup. Ct. Rep. 757; Austin v. Tennessee, 
179 U. S. 343, 45 L. ed. 224, 21 Sup. Ct. Rep. 
132; Cook v. Marshall County, 196 U. S. 261, 
49 L. ed. 471, 25 Sup. Ct. Rep. 233; Purity 
Extract & Tonic Co. v. Lynch, 226 U. S. 192, 
200, 57 L. ed. 184, 187, 33 Sup. Ct. Rep. 44. 
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ute;*8 a right, which, like any other 


property right, is subject to the police 
power of the state. Its employment may 
be limited or controlled by statute, as in 
the case of any other property, and may 
be better secured and guarded by the en- 
actment of penal remedies not existing 
at common law.** 

Except in so far, therefore, as may af- 
fect interstate commerce, the regulation 
of property in trademarks is peculiarly 
within the power of the states. It can- 
not be doubted that the states may impose 
conditions upon the enjoyment of this 
property right, and may, subject to rights 
of property already vested, confer the 
enjoyment of property in a mark within 
their borders, upon him who shall comply 
with their laws,” as, for example, by the 
registration of his mark as _ provided 
thereby. Having done this, it is true that 
the state cannot prevent the importation 
and sale in original packages of goods 
similarly marked, but from the time these 
goods leave the hands of their importer, 
or the packages in which they were 
shipped, they come under the power of 
the state, may be seized and confiscated, 
or the sale or possession of them pun- 
ished by appropriate penalties. So long 
as these penalties are applicable to all 
goods so marked, whether made or 
marked within or without the state, and 
not the goods of the owner recognized by 
the state law, the act of the state is no 
more a regulation of interstate commerce 
than is the like prohibition of the sale of 
liquor or cigarettes. 

No statute which Congress may see fit 
to pass can reach the use of a mark 
within a single state, even though it be 
an infringement upon a mark the em- 
ployment of which in interstate commerce 
is protected by Congress. 


23 Lawrence Mfg. Co. v. Tennessee Mfg. Co. 
138 U. S. 537, 548, 34 L. ed. 997, 1004, 11 Sup. 
Ct. Rep. 396; Boston Diatite Co. v. Florence 
Mfg. Co. 114 Mass. 69, 19 Am. Rep. 310; 
Congress & E. Spring Co. v. High Rock Con- 
gress Spring Co. 45 N. Y. 291, 6 Am. Rep. &2. 

24Derringer v. Plate, 29 Cal. 292, 87 Am. 
Dec. 170. 

25 Slaughter-House Cases, 16 Wall. 36, 21 
L. ed. 394; Mugler v. Kansas, 123 U. S. 623, 31 
L. ed. 205, 8 Sup. Ct. Rep. 273; Plumley v. 
Massachusetts, 155 U. S. 461, 39 L. ed. 223, 
5 Inters. Com. Rep. 590, 15 Sup. Ct. Rep. 154; 
Powell v. Pennsylvania, 127 U. S. 678, 32 L. 
ed. 253, 8 Sup. Ct. Rep. 992, 1257. 
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As well might Congress attempt to 
punish as a crime the forging of a tele- 
gram purporting to have been forwarded 
from another state, or of a bill of lading 
purporting to represent a shipment of 
goods from one state to another, or, un- 
der its power to regulate the use of the 
mails, of a letter purporting to have been 
forwarded through the postoffice. In all 
these cases, the crime, if any, is one for 
state cognizance. In the exercise of the 
last-mentioned power, Congress may 
punish the theft of mail matter, or injury 
thereto, the obstruction of its passage, or 
the use of the mail for improper and for- 
bidden purposes, but not the mere writing 
of a letter, the mailing of which might 
well be made a crime against the postal 
establishment. The jurisdiction of Con- 
gress attaches only when the objection- 
able matter is mailed. So, in the regula- 
tion of interstate commerce, congression- 
al jurisdiction attaches when the subject 
of regulation passes into the channels of 
such commerce. What may be done be- 
fore that may impair in great degree the 
advantage to be derived by its benefi- 
ciaries from congressional control, but 
it can in no way affect or impair the effi- 
ciency of such control. That control be- 
gins and ends with interstate or foreign 
commerce. It cannot attach to the sub- 
jects of this commerce before the begin- 
ning of their extra-state journey, nor can 
it follow them after their journey is fin- 
ished and they have come to rest, inter- 
mingled with the general mass of prop- 
erty within a state. 


The trademark law of 1905 was care- 
fully framed to accord with views simi- 
lar to those above outlined. This law 
is limited to the protection of marks used 
in interstate and foreign commerce, and 
to the protection of those marks against 
infringements, only when the infringe- 
ments are similarly used in interstate or 
foreign commerce, including always in 
the term “foreign commerce,” commerce 


with the Indian tribes.®6 


Under the trademark law of 1881, the 
United States Supreme Court held that 
Congress did not intend to give jurisdic- 
tion to the Federal courts except in cases 
where the infringing mark was used in 


26 Trademark law of 1905, §§ 1, 16. 
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commerce with foreign nations or with 
the Indian tribes. Thereby the court 
avoided the question of the constitution- 
ality of a law which should presume to 
punish the use, even within the bounds 
of a state, of a mark that infringed one 
registered under the statute.2” 

The act of 1905 has extended the ben- 
efit of Federal protection to trademarks 
used in interstate commerce. We can 
scarcely doubt that, if the question should 
come before the Supreme Court under 
this statute, it would hold that Congress 
meant by this law to give jurisdiction to 
the Federal courts, only in cases where 
the infringing mark was used in inter- 
state or foreign commerce. 

If this be so, it follows from this also 
that, as to an infringement used only 
within the bounds of a single state, the 
Federal statute is without effect; so that 
the owner of a trademark registered un- 
der the United States statute would be 
powerless to act under that statute for 
the suppression of an infringement upon 
his mark that was used only within a 
state. In such a case, therefore, the 
owner of the trademark would be rele- 
gated to such remedies as might be af- 
forded to him under the state laws of 
the state where the infringement existed. 
When, however, as was done in Cali- 
fornia, the legislature of the state has 
defined the conditions upon which the 
ownership of a trademark within the 
state may depend, and when a resident 
of the state has, by compliance with the 
statute, acquired a title recognized in that 
state, the courts of the state cannot do 
otherwise than recognize that title and 
uphold it, even though the mark is regis- 
tered to another owner under the Fed- 
eral statute, and may have been used by 
the latter throughout the United States 
for many years. 

Thus it would seem to be established 
that, so far as any state of the Union is 
concerned, it may define and fix the con- 
ditions of ownership of trademarks with- 
in its border; and that no exercise of its 
right so to do conflicts in any way with 
the exercise by Congress of the lawful 
power to regulate commerce between the 
states, in the fulfilment of which power, 


27 Warner v. Searle & H. Co. 191 U. S. 195, 
48 L. ed. 145, 24 Sup. Ct. Rep. 79. 
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so far as concerns trademarks, it enacted 
the statute of 1905; that, the legislature 
of any state having exercised this right, 
the owners of trademarks, whether regis- 
tered under the Federal law or not, can 
protect themselves, so long as the law 
remains in force, only by complying with 
its provisions. 


The Growth of Commerce, and the 


Constitution. 


The suggestion to amend the Constitu- 
tion, in this or in any other respect, is 
sure to arouse opposition among a certain 
conservative class, which looks with dis- 
trust upon any effort to modify the fun- 
damental law of the United States, be- 
lieving it to have been perfected and com- 
pleted in its original form, and to be 
adequate to meet all the changing con- 
ditions of an advancing civilization and 
the requirements of an industrial develop- 
ment that has surpassed the wildest 
dreams of its authors. It needs, however, 
only a careful consideration of the con- 
ditions under which the Constitution was 
drafted and adopted, to show that in 
this particular, at least, society has far 
outgrown the conditions contemplated 
and provided for by the authors of that 
instrument. 

The omission from the Constitution of 
any reference to a subject so important 
at this time as the protection of trade- 
marks might be presumed to have been 
intentional on the part of its authors, 
with a view to withholding from Con- 
gress the power to legislate on this sub- 
ject, if, when the Constitution was 
framed, trademarks had been of any im- 
portance in the foreign or domestic trade 
of the states, or had been so regarded. 
In point of fact, trademarks at that time 
were a species of property almost un- 
known in the colonies, and doubly unim- 
portant because the colonies were prac- 
tically without any commerce of their 
own. 

The population of the original thirteen 
states is described in the Federalist as 
being for the most part exclusively ad- 
dicted to agriculture, and likely, from 
local circumstances, to remain in this con- 
dition. The conditions under which the 
colonies had thus far developed had 
made and kept them of necessity almost 
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exclusively an agricultural people. This 
natural condition of an undeveloped so- 
ciety had been in fact forced upon the 
colonies and unnaturally prolonged by a 
systematic course of repression on the 
part of Great Britain. 

Throughout the colonial period her 
settled policy was to secure for her home 
manufactures the monopoly of every ar- 
ticle consumed in the colonies, and to 
discourage all attempts at the manufac- 
ture of such articles as could be provided 
by the industries of the mother country. 
The colonies were held under restraint 
so absolute that, beyond the common do- 
mestic industries and the most ordinary 
mechanical employments, no kind of 
manufacture was permitted. Every form 
of industry that could compete with Brit- 
ish manufacture was discouraged or 
forbidden. Even Lord Chatham de- 


clared that if he had his way he would 
not allow the colonists to make so 
much as a hobnail for themselves. Adam 
Smith, in his Wealth of Nations, says of 
the attitude of Great Britain towards cer- 
tain industries in the American colonies: 

“She prohibits the exportation from 


one province to another by water, and 
even the carriage by land, upon horse- 
back or in a cart, of wools and woolen 
goods of the produce of America,—a reg- 
ulation which effectually prevents the es- 
tablishment of any manufacture of such 
commodities for distant sale, and confines 
the industry of her colonists in this way 
to such coarse and household manufac- 
tures as a private family would make 
for its own use, or for that of some of 
its neighbors in the same province.” 

It is not strange, therefore, that at the 
time of adoption of the Constitution the 
commerce of the United States should 
have been, as said by the Federalist, “at 
the lowest point of declension.” 

Moreover, such trade as there was had 
little to do with goods of home manufac- 
ture. Alexander Hamilton while Secre- 
tary of the Treasury submitted to Con- 
gress a report on manufactures, in which 
he says the expediency of encouraging 
manufactures in the United States was 
not long since deemed very questionable, 
and states that there are respectable pa- 
trons of opinions unfriendly to the en- 
couragement of such manufactures. As 


Case and Comment 


late as 1829 it was said of the manufac- 
turing interests of this country: 
“Manufacturing operations in the 
United States are all carried on in little 
hamlets which often appear to spring up 
in the bosom of some forest, gathered 
around the water-fall that serves to turn 
the mill wheel. These villages are scat- 
tered over a vast extent of country from 
Indiana to the Atlantic and from Maine 
to North Carolina, instead of being col- 
lected together, as they are in England, 
in great manufacturing districts.” * 
The first recorded suggestion of the 
desirability of statutory protection to 
trademarks in this country is in the form 
of a report by Thomas Jefferson, then 
Secretary of State, upon a petition pre- 
sented to the Second Congress by several 
makers of sail cloth, of Boston, asking 
that they be given the exclusive right to 
use their chosen marks for designating 
the cloth of their manufacture. In this 
report, under date of December 9, 1791, 
the Secretary states that it would, in his 
opinion, contribute to fidelity in the exe- 
cution of manufactures, to secure fo 
every manufactory an exclusive right to 
some mark on its wares proper to itself ; 
that this should be done by general laws 
extending equal right to every case to 
which the authority of the legislature 
should be competent; that manufactures 
made and consumed within a state were 
subject to state legislation, while those 
that were exported to foreign states or 
to another state or into the Indian terri- 
tory were within the legislation of the 
general government; that it would, there- 
fore, be reasonable for the general gov- 
ernment to provide by law for those cases 
of manufacture which relate to commerce 
with foreign nations and among the sev- 
eral states and with the Indian tribes, by 
permitting the owner of every manufac- 
tory to enter in the records of the court 
of the district wherein he is located, the 
name with which he chooses to mark 
and designate his wares, and rendering it 
penal for others to put the same mark 
upon goods of their manufacture.” 
Evidently the petition of the Boston 
sail-cloth makers voiced no general or 


~ 88 Allen, Science of Mechanics, 1829. 
29 Jefferson’s Complete Works, Washington, 
1854, vol. 7, p. 563. 
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widespread demand for a law such as 
that suggested by Jefferson. That the 
protection of trademarks was not deemed 
of great practical importance appears 
from the fact that nearly half a century 
elapsed after the date of Jefferson’s re- 
port before the first controversy under 
the common law respecting the right to 
a trademark on articles of merchandise 
was brought before any court of record 
in the United States. At that time 
there was no statute regarding trade- 
marks in force in any state, and no leg- 
islation had even been proposed in Con- 
gress. 

The first Federal case of this charac- 
ter was reported in 1844.3! It is a not- 
able fact that this suit was brought by an 
English manufacturer for infringement 
of his trademark by citizens of the Unit- 
ed States. 

In the year 1857 the supreme court of 
New York said: 

“The law of trademarks is of recent 
origin, and may be comprehended in the 
proposition that a dealer has a property in 
his trademark. The ownership is al- 
lowed, in that he may have the exclusive 
benefit of the reputation which his skill 
has given to the articles made by him, 
and that no other person may be able to 
sell to the public as his that which is not 
his.”” 

In 1864 the court of common pleas in 
the county of Philadelphia pronounced 
it somewhat strange that in the state of 
Pennsylvania, where the people are so 
largely engaged in manufacturing, the 
subject of trademarks should not have 
been more frequently presented to the 
courts for decisions, and remarked that 
an earlier case in that same court was the 
only reported decision in the state of 
Pennsylvania on the subject of trade- 
marks at that time.** 

In the year 1845 the New York legisla- 
ture passed the first law ever enacted in 
any American state or in any English- 


80 Thomson v. Winchester (1837) 19 Pick. 
214, 31 Am. Dec. 135. 

81 Taylor v. Carpenter (U. S. D. C. Mass.) 
3 Story, 458, Fed. Cas. No. 13,784 

82 Clark v. Clark, 25 Barb. 76. 

33 Phalon v. Wright, 5 Phila. 464. 
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speaking country for the protection of 
trademarks. This was twenty-five years 
before the first Federal trademark law 
was passed, and at a time when only 
two decisions on the subject of trade- 
marks had been reported from any Amer- 
ican court. The first Federal bill on 
trademarks was introduced into Congress 
in 1860, and the first Federal trademark 
law was enacted in 1870. 

At that time, the total number of cases 
involving the use of trademarks report- 
ed in all the courts of the United States, 
and of the several states, was sixty-two, 
of which forty were in the courts of the 
state of New York. It is, in fact, only 
during the years since that time that the 
development of commerce has given to 
the subject of trademark property the im- 
portance necessary to make it a subject 
of common dispute and litigation. A 
great body of law upon the subject of 
trademarks has been developed within 
the last twenty years, and as a subject 
of litigation this species of property has, 
during that time, perhaps surpassed in 
importance any species of tangible prop- 
erty, other than real estate, with which 
the courts have had to deal. 

In view of these facts, it is self-evi- 
dent that the omission from the Consti- 
tution, at the time it was framed, of any 
direct mention of the subject of trade- 
marks, was not with any deliberate pur- 
pose on the part of the framers to re- 
serve to the states perpetual jurisdiction 
over this class of industrial property, but 
was due to a condition of society in which 
the property in trademarks had scarcely 
obtained recognition, and in which its 
future transcendent commercial import- 
ance could not, in the exercise of any hu- 
man foresight, be anticipated. There is 
nothing, therefore, in the proposal to 
introduce into the Constitution the recog- 
nition of a condition which has developed 
since it was framed, to arouse the antag- 
onism of its most conservative defender. 
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design has been de- 
fined by an eminent 
authority on the law 
of patents as “an in- 
strument created by 
the imposition upon a 
physical substance of 
some peculiar shape 
or ornamentation 
which produces a particular impression 
upon the human eye, and through the eye 
upon the mind.”? It is merely a deline- 
ation of form or figure, either plane or 
solid,—a shape or configuration; and the 
construction of an article in accord- 
ance with the conception of that deline- 
ation is the materialization of the concep- 
tion or design, of which the character of 
the materials or the colors employed in 
its expression form no part.* 

Designs have been the subject of stat- 
utory protection in the principal countries 
of Europe since an early date,—as early 
as 1737 in France, and in England by 
statute of Geo. III, chap. 38, enacted in 
1787,—but under a wholly different clas- 
sification from that given them in this 
country. For here they are treated as in- 
ventions, while there they are regarded 
as a species of trademark or copyright 
property.® 

3ut in this country, however, where 
the sole power to enact laws securing to 
authors and inventors the exclusive right 
for limited periods to their respective 
writings and discoveries is vested in Con- 
gress only by cl. 8, § 8, art. 1, of the Fed- 
eral Constitution, it was not until August 
29, 1842, that Congress by virtue of that 
power enacted the first law specifically 
designating designs as proper subject- 
matter for the granting of letters patent.* 
The patents granted under this act were 








1] Robinson, Patents, p. 284. 
2Ex parte Traitel, 25 Off. Gaz. 783. 
3 Fenton, Patents for Designs, p. 7. 
4Fenton, Patents for Designs, pp. 1, 7; 
Simonds, Design Patents, p. 173. 


by no means numerous, and consequently 
the litigation on the subject was quite 
meager, there being no Patent Office de- 
cisions, and but three litigated cases in 
the courts.5 

The act of 1842 was superseded, with 
certain important changes, by the act of 
March 2, 1861, which was itself super- 
seded by §§ 71 to 76, inclusive, of the 
consolidated patent act of July 8, 1870, 
which also made numerous changes in 
the law which they replaced. 

A few years later, by the act of June 
22, 1874, the laws relating to design pat- 
ents at that time formed §§ 4929 to 4934 
of the Revised Statutes of the United 
States (U. S. Comp. Stat. 1901, pp. 3398 
to 3400), which in substance and almost 
in phraseology are a reprint of the law 
of 1870.8 These statutes, supplemented 
by the act of Congress, approved Febru- 
ary 4, 1887, providing an arbitrary mini- 
mum amount of damages to be recovered 
for infringement under certain circum- 
stances,” remained the design patent law 
of this country until the amendment of 
May 9, 1902.8 





5 Root v. Ball, 4 McLean, 177, Fed. Cas. No. 
12,035; Sparkman v. Higgins, 1 Blatchf. 205, 
Fed. Cas. No. 13,208; Booth v. Garelly, 1 
Blatchf. 247, Fed. Cas. No. 1,646. 

6 Fenton, Patents for Designs, p. 5. 

7 See, later, Damages for Infringement. 

8 Prior to the amendment of 1902, § 4929 
of the design patent law provided: “Any per- 
son who, by his own industry, genius, efforts, 
and expense, has invented and produced any 
new and original design for a manufacture, 
bust, statute, alto-relievo, or bas-relief ; any new 
and original design for the printing of woolen, 
silk, cotton, or other fabrics; any new and 
original impression, ornament, pattern, print, 
or picture to be printed, painted, cast, or other- 
wise placed on or worked into any article of 
manufacture; or any new, useful, and original 
shape or configuration of any article of manu- 
facture, the same not having been known or 
used by others before his invention or produc- 
tion thereof, or patented or described in any 
printed publication, may, upon payment of the 
fee prescribed, and other due proceedings had, 
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The Subject-Matter. 


The acts of Congress thus authorizing 
the granting of letters patent for designs 
are plainly intended to give encourage- 
ment to the decorative arts by protecting 
for a limited time the works of those who 
have the industry and genius to originate 
objects which give pleasure through the 
sense of sight.® It is quite clear, there- 
fore, that it is the appearance given an 
article of manufacture by the design, 
rather than utility, in the strict sense of 
the word, which the law contemplates, 
and that not a mere abstract impression 
or picture, but a certain distinguishing 
aspect given to those objects mentioned 
in the statutes. So the thing invented 
or produced for which a patent is given 
is that which gives the peculiar or dis- 
tinctive appearance to the manufacture 
to which it is applied.?° 

It is, therefore, the design, and not the 
means of producing it,” or the mere re- 
sult or mechanical function obtained,” 
that is patentable. It is also true that a 
design is not patentable merely because 
it in effect operates as a trademark for 
the goods to which it is applied,!* and 


the same as in cases of inventions or discover- 
ies, obtain a patent therefor. 

As amended, § 4929 (U. S. Comp. Stat. Supp. 
1911, p. 1457) now provides: “Any person who 
has invented any new, original, and ornamental 
design for an article of manufacture, not 
known or used by others in this country before 
his invention thereof, and not patented or de- 
scribed in any printed publication in this or any 
foreign country before his invention thereof, 
or more than two years prior to his applica- 
tion, and not in public use or on sale in this 
country for more than two years prior to his 
application, unless the same is proved to have 
been abandoned, may, upon payment of the 
fees required by law and other due proceedings 
had, the same as in cases of inventions or dis- 
coveries covered by section forty-eight hundred 
and eighty-six, obtain a patent therefor.” 

8 Gorham Mfg. Co. v. White, 14 Wall. 511, 20 
L. ed. 731; Dominick & Haff vy. R. Wallace & 
Sons Mfg. Co. 209 Fed. 223. 

10 Tbid.; Rowe v. Blodgett & C. Co. 50 C. C. 
ae 112 Fed. 61; Foster v. Crossin, 23 Fed. 


11 Clark vy. Bousfield, 10 Wall. 133, 19 L. ed. 
oy See also Bergner v. Kaufmann, 52 Fed. 

12 Re Mygatt, infra, distinguishing Re My- 
gatt, 26 App. D. C. 366. 

18 Rowe v. Blodgett & C. Co. supra. 
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that a design which has been copyrighted 
cannot also be patented.” 

The peculiar or distinctive appearance 
of the thing invented involves a complete 
change in the substance employed to pro- 
duce it, and may be the result of the sim- 
ple configuration of the substance or the 
form given to it as a whole, or of the 
ornamentation imposed upon it without 
reference to its general form, or of such 
configuration and ornamentation con- 
jointly® “Thus,” as has been said,'® 
“the essential characteristics of the ap- 
pearance imparted to a substance may re- 
side in its exterior outlines only, or in 
the decorations formed by lines or 
images imposed upon its surface, or in 
the union of certain outlines and decora- 
tions to produce the given design. The 
same substance, therefore, may exhibit 
two entirely different designs, one in its 
outline, the other in its ornament; or one 
design alone, into which both its form 
and decoration enter as essential ele- 
ments.” 


Essential Attributes of Patentability. 


As in functional inventions or discov- 
eries, certain attributes are also essential 
to the patentability of designs. 


—Novelty. 


The caprice of fashion constantly de- 
mands something new, and one of the 
essential attributes of a patentable de- 
sign is novelty.” In whatever way pro- 
duced, it is the new product which the 
law regards.’* It must be something dif- 
ferent from anything previously known 
to the art; ?® and this difference must not 
be the result of mere mechanical skill. 
So it is not novelty which will sustain a 
design patent, to transfer to rubber, or 
to a rubber mat, an effect or impression 
to the eye which has been produced upon 





14 Lewis De Jonge & Co. v. Breuker & K. Co. 
182 Fed. 150. 

15 Gorham Mfg. Co. v. White, supra. 

16] Robinson, Patents, p. 291. 

17 General Gaslight Co. v. Matchless Mfg. 
Co. 129 Fed. 137; Dominick & Haff v. R. Wal- 
lace & Sons Mfg. Co. 209 Fed. 223. 

18 Gorham Mfg. Co. v. White, 14 Wall. 511, 
20 L. ed. 731. 

19 Perry v. Starrett, 14 Off. Gaz. 599, Fed. 
Cas. No. 11,012; Untermeyer v. Freund, 37 


ing 342; Redway v. Ohio Stove Co. 38 Fed. 
582. 
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other materials or articles, by contrast or 
variation of light and shade.” 

And likewise there is nothing which the 
law deems new in the mere substitution 
of one material for another in the orna- 
ment.#4 

But a combination design, though com- 
posed of old elements, is patentable, if it 
is new and novel, presenting a distinctive 
appearance different from that of any 
prior design,” and possesses the other 
necessary attributes of a patentability. 
However, while mere juxtaposition of 
old forms is doubtless sufficient to au- 
thorize a patent for an ornament when, 
by means of such‘ juxtaposition, accom- 
plished by means of industry, genius, ef- 
fort, and expense, the old forms are made 
to become component. parts of an orna- 
ment substantially new in its effect, it 
would seem that the result of such indus- 
try, etc., must be a single ornament which, 
taken as a whole, can be considered to be 
the embodiment of a new idea in orna- 
mentation. The amount of the novelty 
in such case may be small, but the effect 
of the ornament must, to some extent at 
least, be new. The ornament may, in 
this sense, be new and original, although 
all the forms used in its imposition are 
old and well-known forms of ornamenta- 
tion. 

It would seem, too, that there should be 
a commingling of the lines of the differ- 
ent old forms in order to constitute a 
single new ornament. Thus, placing dis- 
tinct and well-known ornaments one 
above the other, without the production 
of any such combined effect as to entitle 
the whole to be treated as a new and 
original ornament, does not entitle one to 
a design patent. 

The same test of identity hereinafter 
given for determining the issue of in- 
fringement is applied to determine the 


20 New York Belting & Packing Co. v. New 
Jersey Car Spring & Rubber Co. 24 Blatchf. 


Fed. 618, where the substitution was that of 
any metallic loop for a silk or woolen loop for 
curtains. 

22 Stearns v. Beard, 46 Fed. 193; Bush & L. 
Piano Co. v. Becker Bros. 209 Fed. 233; An- 
derson v. Saint, 46 Fed. 760. 

28 Simpson v. Davis, 12 Fed. 144. 
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issue of patentable novelty,** where the 
court is called upon to consider that ques- 
tion in view of evidence of the state of 
the art, or, more properly, of prior de- 
signs of the same genus, class, or charac- 
ter. In view, however, of the ruling of 
the Supreme Court in Dobson v. Dor- 
nan,** that a design patent claim is good 
which simply claims the thing shown, 
without pointing out and distinctly claim- 
ing or even describing the particular part 
or parts or arrangement of parts, cases 
may arise in which this rule will be dif- 
ficult to apply.” 

Whether the design in a patent is new 
is a question of fact, not to be determined 
upon demurrer to the bill, but one which 
should be raised by answer and settled by 
proper proofs ; ®? and extensive or general 
use of the article is not conclusive evi- 
dence of its patentable novelty. But if 
the want of novelty is such that the court, 
from his own knowledge, has no doubt 
that the device is well known and in com- 
mon use and a matter of common knowl- 
edge, the demurrer should be sustained.® 
Extensive or general use of an article, 
however, is not conclusive evidence of 
patentable novelty. 

A design patent operates as an antici- 
pation of a subsequent patent to the same 
inventor, just as though issued to an- 
other person, where everything to be 
found in the one is portrayed in the 
other.*? 


—Ornamentality and Utility. 


The purpose of the design law being to 
encourage the decorative arts, it neces- 
sarily requires a design to be ornamental ; 
that is, beautiful and pleasing to the eye. 
The word “useful” in the design law 
prior to 1902 was held to refer to artistic, 


24 Perry v. Starrett, supra. 
oun 118 U. S. 10, 30 L. ed. 63, 6 Sup. Ct. Rep. 

26 Fenton, Patents for Designs, p. 18. 

27 New York Belting & Packing Co. v. New 
Jersey Car Spring & Rubber Co. 137 U. S. 
445, 34 L. ed. 741, 11 Sup. Ct. Rep. 193. 

28 Charles Boldt Co. v. Nivison-Weiskopf 
Co. infra. 

29 Eclipse Mfg. Co. v. Adkins, 36 Fed. 554. 

30 Charles Boldt Co. v. Nivison-Weiskopf 
Co. infra. 

‘ - Williams Calk Co. v. Neverslip Mfg. Co. 
infra. 














and not practical or functional utility. 
This interpretation of the old law was 
embodied in the amendment of 1902, re- 
quiring the design to be ornamental. The 
ornamentality required by this change 
may consist in the matter of outline as 
well as external ornamentation, but 
whether it be in the matter of outline, or 
imposed or other ornamentation, the law 
requires it to embody features of no un- 
certain originality and beauty.* 

The design, however, with respect to 
the article of manufacture for which it 
is devised, must contribute something 
which is artistically worth while, and not 
hurtful and frivolous.* 


—lInvention and Onginality. 


Not only must a patentable design be 
new and ornamental, but it must be origi- 
nal, the result of the “inventive,” and 
not the “imitative” faculty.5 The con- 
ception must “display a degree of origi- 
nality and beauty which bespeaks for it- 
self a paternity of inventive thought.” * 

It has been said with much truth that 





32 Stearns v. Beard, 46 Fed. 193; Dominick 
& Haff v. R. Wallace & Sons Mfg. Co. 209 
Fed. 223; Rowe v. Blodgett & C. Co. 50 C. C. 
A. 120, 112 Fed. 61; Charles Boldt Co. v. 
Nivison-Weiskopf Co. and Charles Boldt Co. 
v. Turner Bros. Co. infra. 

While functional utility may entitle a pat- 
entee to a mechanical patent, such utility does 
not entitle him to a design patent for the same 
article. Roberts v. Bennett, 69 C. C. A. 533, 
136 Fed. 193. 

This does not mean that that which is cov- 
ered by a design may not also have useful 
features, but only that if the article to which 
the design is applied has nothing but that 
which is useful or functional to commend it, a 
mechanical, and not a design, patent is the 
proper one to be taken out. Williams Calk Co. 
v. Neverslip Mfg. Co. 136 Fed. 210. 

33 Charles Boldt Co. v. Turner Bros. Co. 
infra, denying the patentability of a bottle 
design of plane surfaces, having no suggestion 
of ornamentation. 

84 Williams Calk Co. v. Neverslip Mfg. Co. 
supra, where the court, denying a design pat- 
ent for a horseshoe calk, said: “As applied 
to a horseshoe calk, which is made for use 
in ice, snow, and grime, art is wasted, and 
display so inappropriate as to be frivolous, and 
so not useful, within the meaning of the law.” 

35 Dominick & Haff v. R. Wallace & Sons 
Mfg. Co. 209 Fed. 223; Charles Boldt Co. v. 
Nivison-Weiskopf Co. 114 C. C. A. 617, 194 
Fed. 871. 

86 Charles Boldt Co. v. Turner Bros. Co. 117 
C. C. A. 621, 199 Fed. 139. 
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a glance at the decisions which have sus- 
tained design patents seems to suggest 
that there may be often more inventive 
genius displayed by the court in finding 
invention in design patents than the in- 
ventor disclosed in putting it there.* 
But, while for a time the practice of the 
Patent Office was lax in granting such 
patents for almost any subject-matter 
presented, with little inquiry as to wheth- 
er any degree of patentable origination 
had been exercised or not, it is now quite 
well settled that design patents stand on 
as high a plane as utility patents, and 
require as high a degree of exercise o- 
the inventive or originative faculty.® 

So, whenever ingenuity is displayed in 
producing something new and ornament- 
al, though the result of uniting old forms 
and parts, such production is meritorious 
invention, and entitled to protection, as 
the fact that each element is old does not 
negative invention, which may reside in 
the manner in which they are assembled, 
since it is the design as a whole, and the 
impression which it makes upon the eye, 
that must be considered.® 

But merely improving the conception 
of another by change in form, proportion, 
or degree calls for nothing more than 
good taste and mechanical skill, and is 
not such invention as will sustain a de- 
sign patent. Thus, no invention is in- 
volved in the mere substitution of parallel 
ribs or prisms for spiral ones, in a shade 
or reflector design ; * or in the use of one 
kind of ink for another i in stamping de- 
signs on rubber cloth; * or in a simple 
change of location of ‘the engravings on 
panels with raised centers, from the outer 
border of the main panel to the same one 
of the central panel. 


87 Ibid. 

88 Western Electric Mfg. Co. v. Odell, 18 
Fed. 321; Cahoone Barnet Mfg. Co. v. Rub- 
ber & C. Harness Co. 45 Fed. eo Charles 
Boldt Co. v. Turner Bros. Co. sup 

89 Graff v. Webster, 115 C. C. = "432, 195 
Fed. 522, affirming 189 Fed. 902; General Gas- 
light Co. v. Matchless Mfg. Co. 129 Fed. 137 ; 
Bush & L. Piano Co. v. Becker Bros. 209 Fed. 
233. 

#0 Theberath v. Rubber & C. Harness Trim- 
ming Co. 15 Fed. 246; Mygatt v. M. Schauffer- 
Flaum Co. 191 Fed. 836, reversing 186 Fed. 
343; Edison v. Allis-Chalmers Co. 191 Fed. 837. 

41 Re Mygatt, 39 App. D. C. 432. 

42 Brigham v Coffin, 37 Fed. 688. 

43 Dukes v. Bauerle, 41 Fed. 784. 
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It is likewise true that the mere con- 
verting of an old design to a new and 
analogous use is not patentable design 
invention.“ But if the selection and 
adaptation of an existing form is more 
than the exercise of the imitative facul- 
ty, and the result is in effect a new cre- 
ation, the design may be patentable. 

Prior to the amendment of 1902, the 
law specified that the invention be by the 
industry, genius, effort, and expense of 
the inventor; but by the amendment of 
that date, however, it will be observed 
that no such specification is made. 


Infringement — Identity. 


As already stated, it is the appearance 
to the eye that constitutes the main con- 
tribution to the public which the law 
deems worthy of recompense; and identi- 
ty of appearance, or sameness of effect 
upon the eye, is regarded as the main test 
of substantial identity of designs. So 
now the rule is well established that in 
infringements the test of identity between 
the patented and the infringing device is 
whether the ordinary observer or pur- 
chaser, giving such attention as such a 
person usually gives, would be likely to 
mistake the one design for the other. 

This ordinary observer or intending 
purchaser, however, to whose judgment 
a comparison of designs is submitted, is 
not a person wholly unfamiliar with the 
uses and purposes of the article bearing 
the design, but one with an understanding 
of such uses and purposes. 

But it is never the sameness of effect 
upon the eye of an expert that determines 
the question of identity of designs, al- 
though such expert’s testimony may be 

#4 Phenix Knitting Works  v. 
Fleeced Underwear Co. 194 Fed. 

#5 Smith v. 


Hygienic 
703. 
Whitman Saddle Co. infra. 

46 Smith v. Whitman Saddle Co. 148 U. S. 
674, 37 L. ed. 606, 13 Sup. Ct. Rep. 768; Gen- 
eral Gaslight Co. v. Matchless Mfg. Co. 129 
Fed. 137; Statutes, note 8 supra. 

47 Gorham Mfg. Co. v. White, 14 Wall. 511, 
20 L. ed. 731; Britton v. White Mfg. Co. 61 
Fed. 93; Macbeth-Evans Glass Co. v. Rosen- 
baum Co. 199 Fed. 154; and other cases cited 
in this section. 

Useful or functional features cannot be re- 
stored to make out identity. Williams Calk 


Co. v. Neverslip Mfg. Co. 136 Fed. 210. 
48 Dryfoos v. Friedman, 21 Blatchf. 563, 18 
Fed. 825. 
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perfectly proper to point out differences 
in the lines, configuration, and modes by 
which the appearance is effected, together 
with the effect of such differences on the 
finished design. 

And while differences in the lines and 
configuration of a design, or the modes 
by which they are produced, may proper- 
ly be considered in determining substan- 
tial identity, the controlling consideration 
is the resultant effect ; and hence it is that 
minor variations in the details of the 
ornamentation or configuration, if insuf- 
ficient to change the effect upon the eye, 
will not destroy the substantial identity. 

To constitute infringement of a design 
patent, it is not essential that the in- 
fringing device should be a Chinese copy 
of that of the patent, that is, adopt it in 
every particular; but under the rule al- 
ready laid down, it is sufficient if it im- 
parts to the mind the same general idea 
of appearance and ornamentation, so that 
ordinary purchasers, giving such atten- 
tion as such persons usually give, might 
be deceived.> 

In infringement cases, the court may, 
in the absence of testimony, properly 
compare the designs as they appear in 
use, to determine the question of identi- 
ty.2 And merely copying a patented de- 
sign in a different material does not 
relieve from infringement; but, if any- 
thing, the infringement is thereby aggra- 
vated, for it most frequently enables 
purchasers to secure the design at a great 
reduction of cost. 

When a design invention consists in 
nothing more than the bringing together 
of elements old in the art, with slight 
modification of shape in adapting or ad- 
justing them to each other, the patentable 
novelty is only in the slight departures of 
form, and any subsequent use of the same 


49 Gorham Mfg. Co. v. White and Macbeth- 
Evans Glass Co. v. Rosenbaum Co. supra. 

50 | bid. 

51 Root v. Ball, 4 McLean, 177, Fed. Cas. 
No. 12,035; Bush & L. Piano Co. v. Becker 
3ros. 209 Fed. 233; Graff v. Webster, 115 
a A. 432, 195 Fed. 522, affirming 189 Fed. 


52 Jennings v. Kibbe, 20 Blatchf. 353, 10 Fed. 
669, see also 30 L. ed. 861; Macbeth-Evans 
Glass Co. v. Rosenbaum Co. supra. 

53 Dominick & Haff v. R. Wallace & Sons 
Mfg. Co. 209 Fed. 223; Graff v. Webster, 


supra. 


Design Patents 


basic elements, with a variation of form 
of adaptation departing, to the discern- 
ment of an ordinary observer, from the 
slight change employed in the patent, is 
not an infringement. And a patent for 
a saddle design which is new in having a 
sharp drop of the pommel in the rear, as 
well as combining parts of old saddles, is 
not infringed by a design which omits 
the sharp drop.® 


—Damages, etc. 


It is provided generally that all the 
regulations and provisions which apply to 
obtaining and protecting patents for in- 
ventions or discoveries, not inconsistent 
with the provisions of the design law, 
shall apply to patents for designs.®® 

Prior to the amendment of February 
4, 1887," it was the law that the entire 
profit made upon an article of manufac- 
ture containing an infringing design 
would not be allowed as damages unless 
it was shown by reliable evidence that 
the entire profit was due to the design.® 
In consequence of this, however, the 
amendment of that date was passed, 
allowing a minimum recovery of $250 
damages against the manufacturer or 
seller of an infringing design under the 
circumstances enumerated in the statute. 
But to charge either the manufacturer 
or a seller under this statute, he must 


5 54 Phoenix Knitting Works v. Rich, 194 Fed. 
08 


55 Smith v. Whitman Saddle Co. 148 U. S. 
674, 37 L. ed. 606, 13 Sup. Ct. Rep. 768. 

56U. S. Rev. Stat. § 4933, U. S. Comp. Stat. 
1901, p. 3399. 

5724 Stat. at L. p. 387, chap. 105, U. S. 
Comp. Stat. 1901, p. 3398. 

58 Dobson v. Hartford Carpet Co. 114 U. S. 
439, 29 L. ed. 177, 5 Sup. Ct. Rep. 945. 

591 Rogers, Patents, p. 732. 

69 Dunlap v. Schofield, 152 U. S. 244, 38 L. 
ed. 426, 14 Sup. Ct. Rep. 576. 

61U. S. Rev. Stat. § 4929, as amended in 
1902, U. S. Comp. Stat. Supp. 1911, p. 1457. 

62U. S. Rev. Stat. § 4931, U. S. Comp. Stat. 
1901, p. 3399. 

63 Td. § 4932. 

641d. § 4930. 

65 Dobson v. Hartford Carpet Co. supra. 

66 Dobson v. Dornan, 118 U. S. 10, 30 L. ed. 
63, 6 Sup. Ct. Rep. 946; Bush & L. Piano Co. 
v. Becker Bros. 209 Fed. 233. 

67 Untermeyer v. Jeannot, 20 Fed. 503. 

68 Sparkman v. Higgins, 1 Blatchf. 205, Fed. 
Cas. No. 13,208; Streat v. White, 35 Fed. 426. 

69 Smith v. Stewart, 55 Fed. 481. 
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have acted with knowledge of the patent- 
ed design and of his infringement.” 


Miscellaneous. 


The present law imposes no restrictions 
as to the persons who may obtain patents 
for designs. The statute reads, “Any 
person” etc.® 

The term of such patents is three years 
and six months, or seven years, or four- 
teen years, as the applicant may by his 
application elect, provision also being 
made for the extension of patents prior 
to March 2, 1861.8 

The Commissioner of Patents may dis- 
pense with models of designs when the 
design can be sufficiently represented by 
drawings or photographs.“ 

A claim for the design substantially as 
shown refers to the description and draw- 
ing, and is valid. And a written de- 
scription is unnecessary, where the draw- 
ing or photograph attached clearly shows 
the design; ** but when the prominent 
claim is to figures in relief, a photograph 
of the design is insufficient in the absence 
of a minute description in the specifica- 
tion.” 

The same doctrine, applicable to em- 
ployer and workman, that holds in case 
of functional patents, has been held to 
apply to designs ; ® and so it is not neces- 
sary to patentability that the inventor of 
a design should do the actual drawing of 
the design, if he conceives the idea and 
the manner of carrying it out. 

Conclusion. 


Aside from the decisions of the Patent 
Office and the courts, not a great deal 
has been written on this subject, and it 
has been impossible within the confines of 
an article of this kind to treat a subject so 
broad exhaustively. Yet, if the attempt 
here made to give a brief exposition of a 
few of the more important phases of the 
design patent laws of this country, as 
they have existed from time to time, 
holds the attention of the reader this far, 
the effort which it involved will not have 
been entirely lost. 


Nu H. 
‘ee 








Justice and the Technique 


BY WILLIAM W. BREWTON 


Of the Fort Valley (Ga.) Bar 


“*A theory based on the qualities of an 
object will prevent its being unfolded accord- 
ing to its objects; and he who arranges topics 
in reference to their causes will cease to value 
them according to their results. Thus the 
jurisprudence of every nation will show that 
when law becomes a science and a system, it 
ceases to be justice.—Landor.”—Poe. 

“IT would here observe that very much of 
what is rejected as evidence by a court is the 
best evidence to the intellect. And 
this steadfast adherence to principle, with 
rigorous disregard of the conflicting exception, 
is a sure mode of attaining the maximum of 
attainable truth in any long sequence of time. 
The practice, en masse, is therefore philosoph- 
ical; but it is not the less certain that it 
engenders vast individual error.”—Poe. 


HE only coercive in- 
strument of morality 
which man has ever 
maintained is the 
Law. No other hu- 
man system or fin- 
ished organism can 
compare with it in 

completeness of 
structure; it is the most powerful man- 
made force in the world. The univer- 
sality and constancy of the necessity for 
its application from early history has 
determined a long period of time during 
which it has been speculated upon and 

improved. The most elaborate labor, di- 
rected by the greatest genius and talent, 

has been expended for the purpose of 

making the Law equal to the authority 
which it must necessarily possess. And 
this effort has borne rich fruit. The gi- 
gantic complex which we term “the Law” 
embraces within it the progress of civili- 
zation. So great is its scope, so far 
reaching are its influence and effects, that 
the comprehension of the individual can 
master only a small part of it. It is the 
mightiest product of the human mind. 
The charge, then, especially prevalent 
to-day, that the Law is inadequate both 
in its content and in its operation, is 





naturally an interesting subject for in- 
vestigation. And yet more pertinent 
would be an inquiry into the real or 
imaginary existence of a foundation for 
this charge. It may be stated at once, 
however, that the cause of this percep- 
tion of a vital defect in the Law is not 
imaginary, but assuredly real. The de- 
fect exists, and has been perceived and 
pointed out by critics, both expert and 
lay. Some misapprehension, neverthe- 
less, has been entertained in regard to 
effectual remedies and the extent to 
which they may be applied, the true na- 
ture of the Law and the cause of the de- 
fect having been overlooked, in a hasty 
effort to secure instantaneous improve- 
ment. It is with the hope of showing the 
underlying cause of the principal short- 
coming of the Law, as well as distin- 
guishing imputed defect from what, as a 
matter of fact, is really the opposite, 
that this article is undertaken. 


Equity is Justice. The Law is just 
only in so far as it is Equity. The 
degree of merit ascribed to the laws of 
modern nations is measured by the quan- 
tity of Equity embodied within those 
laws. Those principles of natural Jus- 
tice inseparable from the conscientious 
mind of man are Equity. The efficacy of 
the Law depends upon that degree it 
possesses of those principles. That is 
to say, the entire content of the Law 
must be Equity, if the Law is to be com- 
pletely just. And it therefore follows 
that all that portion which is not Equity 
is superfluous, being a defect which is 
either positively unjust, or a mere hin- 
drance to the operation of the Equity. 
Or, to employ a Roman distinction, Jus 
is only that equitable portion of the 
whole Lex. Now it can never be posi- 
tively affirmed, with certainty, that Jus is 
more than a part of Lex; that is to say, 
that the Law is ever composed purely 
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of Equity; and it is to establish this 
truth that our attention is now directed 
to the primary question in the present 
discussion; namely, upon what does the 
Law’s acquisition of Equity depend. 
The diversity and complexity of the 
Law is represented to the mind in no way 
more clearly than by the contemplation 
of this question; and it is clear that only 
the most basic and general rules can be 
attained as a result. But it is this very 
idea that we are trying to set forth, which 
we can best do by demonstrating that 
only those principles of determining our 
question which are of the most general 


application are all that can be hoped for..- 


Yet in performing this, it is necessary 
that the conception now be not of Law as 
the science of administering justice, but 
of a law in a particular sense, a law in 
the course of being constructed. Our 
above-mentioned rules, however, will be 
none the less general or universal in 
application, inasmuch as we conceive 
now of the construction of any law or all 
laws. It may be stated here, then, that 
the fundamental rules upon which the 
acquiring of Equity, and therefore Jus- 
tice, by the Law depends, are two in 
number: First, the permanence of that 
cause which renders the law needful; 
and secondly, the ability of the legislator 
to perceive this permanence. 

I. Those laws which are recognized 
as the best are those which can be the 
most universally applied—in whose folds 
lies the most justice applicable in the 
maximum number of instances. For the 
oftener a law is found lacking in princi- 
ples necessary to the proper adjudication 
of cases arising under it, the more men 
are prone to discard or amend it, as they 
have found it less suitable than they de- 
sired it to be. The more frequent, also, 
the number of cases arising under a law, 
the greater the opportunity to observe 
how far its content is applicable in ren- 
dering justice. For the law at the time 
of its making is either an experiment, or 
at least no more than the result of con- 
clusions drawn from general experience 
limited up to that time. It is always 
true, too, that the most of that upon 
which a law’s vindication is based comes 
after its creation and first period of use, 
when the result of its application need 


313 


not be theorized upon, but can be ac- 
tually observed. When, therefore, after 
constant application, a law has a long 
record of efficacy, it is at once credited 
as a great benefit to mankind, and a high 
probability of a still lengthier record is 
assured it. This is because of the reali- 
zation that something suited to the needs 
of man has been found, some means of 
securing justice which can be counted 
upon with practical certainty. However, 
no law can have this long record of ef- 
ficacy, uninterrupted by any instance of 
inefficacy, if the cause of its necessity 
is unstable. For when that which makes 
necessary the application of the law in 
one instance is not the same as that 
which rendered the preceding applica- 
tion necessary, where, we will say, jus- 
tice was done, who can say that justice 
will again be meted out? For a change 
of that which is to be remedied makes 
necessary a change of the remedy. So 
that a law made to suit certain conditions 
and render justice in certain instances 
cannot be expected to suit those condi- 
tions or remedy those evils which are 
of a different nature. 

It is obvious, then, that the more sta- 
ble and fixed the causes which make the 
law needed, and to remedy which it is 
created, the greater the number of in- 
stances arising under it to which it will 
apply and do justice in; inasmuch as the 
successful application of right in one 
case will be a like application in any suc- 
ceeding absolutely similar case. But it 
cannot be true that complete Justice is. 
done in two dissimilar cases, though as 
we are supposing, the dissimilarity is so: 
slight as to call for the application of the 
same law to each. For the content of 
the law being created to remedially cover 
every phase of one cannot be said to do 
the same for the other from which, how- 
ever slightly, it differs. It is therefore 
requisite that the causes rendering a 
law needful, and to which, consequently, 
it will have to apply, should be perma- 
nent, if the law is to be capable of do- 
ing complete Justice, and is therefore to 
be composed purely of Equity. 

II. Having established, then, that the 
cause of a law’s being needed, and to 
which, after it is created, it is to apply, 
must never vary, but always be perma- 
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nent, it is next proper to consider wheth- 
er or not the practicability of this rule is 
‘dependent, and if so, upon what. We 
can at once answer this in the affirma- 
tive. For inasmuch as the pattern by 
which the law is to be measured is pow- 
erless to perform the measurement, it is 
clear that before the law can assume the 
requisite form some agency must be 
brought to bear to so arrange it. This 
arrangement it is the duty of the legis- 
lator to perform, and the practicability of 
our first given rule (granting here, as 
we are, that the rule is not itself imprac- 
ticable) is thus dependent upon him. 

However constant, therefore, the ob- 
ject upon which the law is to justicially 
operate, whether or not it will do so yet 
depends upon him by whom it is made. 
But in order to frame a law to meet this 
demand (that of properly applying to 
the permanent cause) the legislator must 
first, to be sure, be familiar with those 
conditions necessitating the law. Nay, 
more than that, he must be in possession 
of certainty of knowledge concerning 
them. For here again we must ask who 
can say that the law will apply with com- 
plete and never varying Justice when 
the knowledge held by him who creates 
it of that condition to which he intends 
it to apply is imperfect? The legislator 
must, therefore, perfectly understand the 
entirety of that upon which the law 
should and will operate; that is to say, 
he must fully understand that upon 
which the efficacy of the law depends. 
Then if it is the permanence of the cause 
rendering the law needful which estab- 
lishes this efficacy, the legislator must be 
able to perceive this permanence before 
a law can be created composed purely of 
Equity, and therefore capable of apply- 
ing naught but Justice. 

Thus the Law in its constant attain- 
ment of Equity, by which it is made 
completely just, must first have two 
fundamental and requisite conditions es- 
tablished in its favor. The Law in its 
totality cannot be capable of rendering 
pure Justice otherwise, inasmuch as then 
a portion, at least, of its content would 
be inequitable. But, without doubt, the 
reader has already observed that this de- 
pendence is upon two requisites both of 
which are impossible. Then, what con- 
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clusion are we at once forced to draw? 
None other than that it is impossible for 
the Law to be purely equitable and just. 
For upon the most casual reflection it 
is readily understood that neither has the 
Law the opportunity to acquire a content 
wholly of Equity from the condition of a 
permanent, knowable source, inasmuch 
as this source is not and cannot be per- 
manent; nor can it do so because of 
human power to always perceive this 
proper realm from which to draw Equity, 
inasmuch as man has no such power. It 
would be absurd to contend that every 
case arising under a law springs from 
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There are a multiplicity of laws, to be 
sure, to meet diverse needs; yet it can- 
not be said that any two needs prima 
facie so alike as to be remediable only 
under the same law, have yet so arisen 
from the same operators of mind, inten- 
tion, desire, will, purpose, or circum- 
stance as to be exactly alike. Indeed, 
in endeavoring to apply to two succes- 
sive cases the best remedy available, the 
same law, the courts have detected sur- 
prisingly soon that this, the same and 
only applicable, remedy will fall short 
of covering both cases with equal justice. 
Yet this is the only means at hand, and 
they must use it or none at all. 

It will be noticed here, of course, that 
we speak of absolute Justice, and not of 
the largest quantity available. We are 
contending that it is impossible to cre- 
ate a law certain that it is purely just, 
and will do complete Equity in every 
case. And we consequently assert fur- 
ther that, inasmuch as the cases to be 
covered are numerous and diverse, it 
can never be known in any instance of 
application that absolute Justice is being 
rendered. And in asserting this we are 
even granting that the law suits perfect- 
ly the single, particular need for which 
it was created; that the legislator infal- 
libly understood the particular condition 
he was endeavoring to reach; that he did 
reach it, and did positively make a per- 
fect law for this one instance—all of 
which is, of course, extremely doubtful. 
3ut the condition which the legislator 
has tried to reach, which he has expe- 
rienced and more or less understands, is 
now in the past when his law is made, 











and he cannot be sure that another ex- 
actly the same will need application. He 
may have studied unceasingly and with- 
out bias the condition he wants to reme- 
dy, and his law may be the result of the 
fullest experience of the recurring need, 
and he may have discriminatingly made 
his law to meet this very evident and 
general need, which has so long called 
for remedy; yet Justice in an absolute 
sense cannot be said to have been done. 
For complete Justice derived from hu- 
man law depends upon that law’s per- 
fectly and flawlessly suiting the need 
to which it is necessarily applied. 

Therefore it is maximum justice only 
for which we have a right to seek in the 
Law. The fact that complete Equity is 
unattainable is no reason that the Law 
should not be composed of it to the 
highest possible degree. The quantity 
embodied in the Law, short of a pure 
content, is entirely dependent upon man 
himself; it is for the legislator to say 
how just the Law shall be. Now, 
strange as it may seem, that which makes 
impossible the attainment of absolute 
Justice is the sole means by which the 
maximum of justice is attained. For, 
as we have shown, pure Equity rendered 
in any given case depends upon the law’s 
applying directly and completely to it, 
and consequently to the law’s not thus 
applying to any other case, inasmuch as 
the latter is necessarily dissimilar. 
While, on the other hand, to hold with- 
in it the highest practicable degree of 
equity the law must be capable of doing 
justice in the greatest number of in- 
stances to which it must necessarily 
apply. So that the greater the improba- 
bility of the law’s rendering Justice in 
that absolute sense in any particular 
instance, the more likely it is the law 
will essentially justicially cover the 
maximum number of other instances, in- 
asmuch as in seeking to avoid applying 
to the idiosyncrasy of the particular case 
the general and prominent needs of the 
greatest number of others are more 
nearly remedied. 

The impossible attainment of pure 
Justice, consequently, does not receive 
our attention and labor. It is to secure 
to ourselves, through the Law, the means 
of rendering the greatest amount of jus- 
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tice that appeals to us. 


] The conclusion 
we have just drawn indicates through 


what we attain this desideratum. The 
seemingly paradoxical result arrived at 
may be repeated by stating that this 
means to the maximum quantity of jus- 
tice is that rigid principle which in mod- 
ern parlance is termed “the Technical- 
ity.” It is because of the unavoidable 
necessity of generally applicable laws 
that the Technicality arises. And it is 
because the created, technical law is ap- 
plied to every case arising under it that 
maximum justice is achieved. Long ex- 
perience, usage, and custom having gone 
into the making of the law, the almost 
certain recurrence of a similar period of . 
such experience assures the lawmaker 
that application will be correct and right 
to the maximum extent; that the need 
calling for the law’s creation will be 
practically the same as the need to which 
it will have to apply. Thus, after care- 
ful and conscientious legislation, the law- 
maker feels that his duty is done, and 
that remedial and justicial means have 
been provided in so far as it is possible 
for him to provide them. But to do this 
he can employ as a guide only his knowl- 
edge of facts, circumstances, and human 
nature drawn from experience, and upon 
this guide only can his legislating be 
based. He can therefore make but one 
law which must cover an indefinite num- 
ber of cases arising under it. A system 
of technical Law is thus unavoidable, 
and many cases will present themselves 
in which it will be impossible to do com- 
plete Equity. Yet it would be folly to 
change a law from that status in which 
it is most generally justicially applicable 
to one in which it does intellectual jus- 
tice in a single instance, or even a limited 
series of them. For as it is impracticable 
and unreasonable to attempt to alter a 
law because some one case cannot other- 
wise be perfectly suited, that form in 
which the most cases will be suited is 
maintained. 

Thus the so-called Technicality, that 
principle of applying rigidly and unvary- 
ingly the rule for the maximum number 
of instances to every instance, is the 
means whereby the most justice is at- 
tained. It is not to be supposed here, 
to be sure, that we are contending that 
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the force or rigor of the Law is never 
mitigated, or that the legal rule is always 
applied exactly as prescribed. The 
courts of equity, with their peculiar 
remedies, are always at hand, and they 
serve to aid legal jurisprudence by enter- 
ing with supplementary justice where the 
Law, by reason of the necessity of uni- 
versality of application, that is to say, 
necessity of the Technicality, is lacking. 
But we have to do here with Jurispru- 
dence in its entirety, as a science; and 
our argument of the necessity of tech- 
nical Law is not set aside by the fact 
that the Law has supplemented its one 
time status by adding extraordinary 
means, which, in truth, aid in the direc- 
“tion of pure Justice only in a very par- 
tial degree. Besides, the former marked 
distinction between the provinces of law 
and equity is not so observable to-day, 
and is becoming less and less prominent 
all the time as the Law acquires more 
Equity. Courts of law and courts of 
equity are in modern times often not 
separate and distinct, but the functions 
of both are usually performed by one. 
This is becoming more and more the 
case where Jurisprudence is being re- 
modeled and improved. But so far as 
our contentions have been concerned, it 
is not necessary, for their support, to 
explain that the modern difference be- 
tween “law” and “equity” is slight. 
Should we grant that they are widely 
separated, yet the assertion that the 
principle of the Technicality cannot be 
done away remains unrefuted; for this 
principle applies to equitable jurispru- 
dence equally as much as it does to legal. 
Technical rules are made and used in 
the case of both; and when we assert 
that they are characteristic of the Law, 
we include all that which is to-day un- 
derstood as law and equity. 

In view of what has been said ‘above, 
it is not necessary to reiterate that we 
have discussed pure Justice and com- 
plete Equity as identical in meaning. 
The ordinary legal rule and interpreta- 
tion that equity is brought in to relieve 
the rigor of justice does not refute the 
argument we have pursued; nor does 
the common maxim that justice should 
be tempered with mercy do so. For ab- 
solute Right and Justice embraces all 
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Equity and all proper and expedient 
mercy. If the extenuating and mitigat- 
ing circumstances of a given case, in the 
light of good conscience, require that 
extraordinary legal measures be applied, 
or mercy be granted, Justice has not been 
done until the requirement is fulfilled. 
And, on the other hand, if equitable 
remedies have been too far applied, or 
too much mercy allowed, Justice, in this 
pure, impracticable, though desired sense, 
has yet not been done. Justice is ren- 
dered when, and only when, that which 
ought to be done has been performed. 
Because of the necessity of technical 
Law, this Justice is never known to be 
rendered with certainty. Yet, for the 
same reason, this is approximately done. 
The Technique of the Law is the science 
of the system, based upon long experi- 
ence of what has been best to apply in 
the greatest number of cases, and human 
reason therefore relies upon it for the 
most justice in the future. 

The adverse criticism of the Law, 
prevalent to-day, that its operation is 
technical, and that the “technicality” 
rules, is therefore unscientific and super- 
ficial. For in condemning the Law be- 
cause of its Technique, the sound judg- 
ment of mankind, based upon centuries 
of experience of right and wrong, is con- 
demned. To do away with this Tech- 
nique would be to destroy the whole 
system and fabric of the Law, and to 
depend entirely upon the impromptu 
making of separate rules for each case 
arising, the impracticability of which is 
prima facie manifest. In criticizing the 
result of a given case where justice has 
not been fully rendered because of some 
technicality, it is forgotten that because 
of this very technical rule justice in a 
maximum sense has been attained in a 
hundred other cases, and that to remove 
it from the Law would mean to do away 
with the right result in the greatest num- 
ber of cases. 

Another unadvisedly taken exception 
to the Law, which is based upon the one 
indicated above, and which is being 
loudly proclaimed in modern times, is 
that the Law is unprogressive, and not 
abreast of the times and abreast of other 
sciences. It is not within the province 


of this article to enter into a complete 
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refutation of this charge, but is perti- 
nent to state only that the history of the 
acquisition of Equity by the Law is a 
triumphant progress towards truth, and 
that no other science can show an equal 
degree of permanent development. In 
view of the peculiar subject-matter of 
the Law, and the diversity of human 
nature to which it must necessarily apply 
in order to remedy, its achievements have 
been truly remarkable, its results great. 
A comparison of modern Law with an- 
cient and medieval, or even of the Law 
of to-day with that of twenty-five years 
ago, is sufficient to establish this conten- 
tion without argument. 

There is, of course, room for vast im- 
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provement in the Law; just as there is 
room for vast improvement in legislators. 
If those persons who so vociferously 
condemn the Law as inadequate and 
primeval, and yet who enjoy safety and 
security under its protection, were equal- 
ly as energetic in the careful selection 
politically of those who are to create and 
administrate it, I apprehend that there 
would be only very slight grounds for 
dissatisfaction. Indeed, it is here that 
both the trouble and the remedy chiefly 
lie. 


Wile. (J, so 


A Strange Dispute 
One day our old companion Viz 
A smile upon his merry phiz 

Was boasting of his age 
Averring Coke and Littleton 
It was his joy to gaze upon 

From many a musty page. 


Up spoke “SS” from a jurat 
And said he knew he was begat 
Ere brother Viz was born 
When in came rollicking To-wit 
Refreshed his memory a bit 
And laughed them both to scorn. 


Declaring when he saw the light 

The legal stork in mystic flight 
Came soaring with a pen 

And left himself and Viz as twins 

To punish lawyers for their sins 
And vex those gentlemen. 


He knew the twins had made a hit 

In many an ancient plea and writ 
In old Methuselah’s time 

And that it was his honest guess— 

They were infirm when old “SS” 
Was in his youthful prime. 


At last around a flowing bowl 
They let the law of love control 
And quaffed a loving cup 
And left their curious dispute 
To Richard Roe of good repute, 
Who said “I give it up.” 


We dtltic 
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BY FAXON F. D. ALBERY 
Of the Columbus (Ohio) Bar. 


T was John Row- 
land’s first important 
case. He had shown 
some skill and adapt- 
ability in the trial of 
a number of unim- 
portant cases, so 
much so that the 

court felt safe in in- 

trusting him with the defense of Gabe 
Donetti, who was accused of murdering 
his wife. It was a villainous and ap- 
parently cold-blooded murder, committed 
in the very toughest part of the Italian 
quarter, and the testimony against Gabe 
was quite conclusive, according to the 
prosecuting attorney and his staff. Gabe 
had bothered the police a good deal, and 
was known in the Bad Lands as a man 
to be afraid of, for he was afraid of 
nothing. Singularly enough, his pretty 
little wife loved him devotedly, and 
seemed to think he was the kindest and 
best husband in the world, and, whenever 
he landed in the calaboose, as he some- 
times did for drunkenness and fighting, 
she always went with tears in her eyes, 
and pleaded for his release. For the last 
year she had been accompanied on these 
excursions of mercy by her beautiful 
bambino, whose bright, winning ways 
helped much in the argument for papa’s 
release. 

Estralda had been warned again and 
again that, in some drunken fit of anger 
or jealousy, Gabe was sure to kill her, 
but to these warnings she only answered: 

“No, no, Gabe don’t harm to me. Gabe 
he good to me an’ he love da bambino— 
oh! so much more—an’ me some too. So 
I’m no ’fraid Gabe. He fights mans, not 
da ladies.” 

And, so far as known, Gabe had never 
laid an angry hand on his beautiful little 
wife, and, desperate character as he was 
set down to be, she was not afraid of 
him, and she accepted smilingly, showing 





her beautiful teeth, the attention that was 
paid to her on all sides, and never 
dreamed that Gabe would be jealous, as 
he was not, for he loved to see the hom- 
age that was paid her, and his faith in 
her was absolute. 

How he managed to prosper, and keep 
up his bad habits, was cause of much 
wonder. But after a night of revelry, no 
matter how protracted, his cart was al- 
ways out among the first on the street, 
and because he invariably had the best 
fruit and treated his customers squarely, 
his trade was not impaired by any ru- 
mors that might have reached them of 
his riotous way of putting in his leisure 
hours. 

Estralda knew that he always came 
home after the day’s work, and gave her 
what she required for herself and the 
little establishment, and frequently he 
would not go to the club at all. The 
club was an informal organization of 
Italians who came together, at their own 
convenience, at Marzetti’s saloon and res- 
taurant. They were a jolly lot, these 
black-eyed, black-haired Dagoes. Some 
said they were a branch of the Mafia, or 
some other secret organization inimical 
to good government and good order. But 
nothing had ever occurred to prove the 
insinuation, except their jolly boisterous- 
ness and an occasional scrap among them- 
selves. 

In the early morning of the 5th of 
December the neighborhood had been 
awakened by the screams of the woman 
who lived across the hall from the Do- 
nettis, who came rushing out into the 
street, crying that Mrs. Donetti had been 
murdered. These who ran first into the 
dwelling of the Donettis found the 
woman dead from the stab of a stiletto, 
which had apparently penetrated her 
heart. The baby was crawling, whim- 
pering, over the lifeless body. On a chair 
by the side of the bed, in a drunken 
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stupor, sat Gabe, apparently stunned be- 
yond intelligence by the awful tragedy. 
The neighbor woman had not stopped in 
her flight till she reached the police sta- 
tion, and soon thereafter there arrived on 
the scene the patrol wagon with half a 
dozen officers. After taking a prelim- 
inary survey and asking a number of 
questions, the sergeant in charge had 
cleared the place of spectators, and, leav- 
ing an officer in charge, had hustled Gabe 
to the station, where he was locked up 
without bail to await further develop- 
ments, and the baby was placed in the 
care of the police matron. 

It appeared that at the preliminary 
examination before the magistrate Gabe 
had made no defense. In fact he seemed 
completely bewildered and broken down, 
and the circumstances, which all seemed 
to be against him, were added to by the 
testimony of the neighbor woman, who 
said that she had heard Gabe quarreling 
with his wife, and thought she heard a 
scream just before she went to the door 
to see what the trouble was. 

This was about all the information that 
Rowland could get concerning the case. 
His client did nothing but weep and be- 
moan the loss of his pretty Estralda. He 
denied all knowledge of the murder, but 
had no idea who committed it. He ad- 
mitted he was drunk on the night in 
question, and that he came home as usu- 
al, and laid down on the floor to sleep. 
He was awakened by the neighbor wom- 
an, who screamed and shook him till he 
roused himself enough to realize the 
dreadful thing that had happened. The 
neighbor woman had stuck to her story, 
and there seemed little hope. 

A few days before the trial, it oc- 
curred to Rowland to interview his client 
in the presence of the woman who had 
given the alarm, in the desperate hope 
that, between them, some theory of the 
case might be evolved which would at 
least extenuate his client’s crime, and 
make it possible to secure a verdict for 
some lesser degree than the first. He ac- 
cordingly arranged to have the woman, 
who had been held as a witness for the 
state, present. 

When he arrived, he found Gabe sit- 
ting quietly in his cell playing with the 
ibaby boy whom the matron had brought 
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to him at his request. The little fellow 
was caressing his father, and seemed 
quite happy, but occasionally looked 
around and pointed his finger at vacancy, 
as if he intended to indicate that his 
mother was not there, but always re- 
turned to his caressing attentions to Gabe. 

In the few minutes that elapsed before 
the arrival of the witness, Rowland had 
time to study more carefully the actions 
of his client. He was all sorrow and love 
for the little orphan, and Rowland was 
fully convinced that it was utterly impos- 
sible for the man to commit murder, es- 
pecially of the cold-blooded, unprovoked 
kind of which he was accused. He no- 
ticed also that the baby boy had inherited 
the gentle qualities of his father and 
mother, and that he trusted everyone, and 
was willing to go to an utter stranger 
without fear or demonstration of dis- 
pleasure. He was what some people call 
a “friendly” little fellow. 

3ut Gabe! Poor Gabe! He had no idea 
who could possibly be so wicked as to kill 
his poor Estralda. She had no enemies, 
and they had had no trouble,—no quarrel. 
He did not remember scolding her as the 
neighbor woman had testified, and that 
seemed to be the only point at which any 
denial could be made of the strong line 
of the state’s evidence. No instrument 
had been found with which the deed had 
been committed. Gabe had no dagger, 
and apparently had never had one, but of 
course that proved nothing. 

The turning of the key in the cell door 
announced the arrival of the jailer with 
the witness. Rowland turned in time to 
see the woman’s face as she caught sight 
of the little group in the cell. It was a 
sinister countenance, scarred across the 
left cheek with what appeared to be a 
knife cut, eyes deep sunken and restless, 
and a mouth of such expression as at 
once engenders distrust. Apparently it 
was no pleasant errand for the woman, 
and she hung back and seemed disin- 
clined to accept Rowland’s invitation to 
take a seat beside him on the bench which 
ran along the side of the cell. She was 
no more than seated and Rowland was 
about to ask her a preliminary question, 
when the baby, who had been leaning 
over Gabe’s shoulder with its face turned 
the other way, swung round in its father’s 
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arms, and, catching sight of the woman, 
uttered a wild cry, and began to scream 
as though terrified beyond control. As 
long as the woman sat there, this contin- 
ued, and the little fellow, who was tremb- 
ling violently, only quieted down when 
the woman was taken away. Rowland 
asked for the prison physician, who ex- 
amined the little fellow and pronounced 
it a case of pure fright at the sight of 
the woman. 

What could it mean if not that, on 
some former occasion, something had 
happened which marked that woman’s 
face to the little fellow as something to 
be afraid of ? 

Rowland followed her out of the cell to 
the warden’s office, where he began an 
examination tending to develop a new 
line of inquiry. But the woman was ob- 
durate and stuck tenaciously to her story. 
She had heard them quarreling. Later 
she had heard the scream. When she 
entered the room the woman was dead. 
The electric light from the street was 
shining brightly in her face. The baby 
was sitting up in bed, and Gabe lay on 
the floor pretending to be asleep. This 
was about 2 o’clock in the morning. Their 
relations had always been pleasant, al- 
though Mrs. Donetti had not paid as 
much attention to her as she might have 
done, being such close neighbors. 

“How about Gabe? Were you and he 
good friends?” 

“Oh! yes, Gabe he good mans. 
always good fran’ to me.” 

“Did you ever have any business rela- 
tions with Gabe?” 
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“No—Yes. Gabe he land me sometime 
money. I always pay back. Gabe get 
planty mon’.” 


What strange light began to dawn upon 
young Rowland! Could it be possible 
that this woman thought to get Gabe for 
herself by doing away with Estralda? She 
seemed to him capable of such a plan. 
He could easily understand from what 
he had seen of her that her cold, calculat- 
ing heart could be turned to the most des- 
perate crime if it promised advantage to 
herself. Such a nature needed no other 
motive. It was not required that she 
should hold either Estralda or Gabe as an 
enemy. No quarrel was necessary, no 
jealousy, no revenge. 
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As this theory of the case became fixed 
in the mind of the young lawyer, his 
analysis of the actions and talk of the 
witness became keener. He himself was 
convinced. But how to convince others! 
How to prove the truth of his theory! 
As it seemed to him now, only a confes- 
sion could do that, as there were no wit- 
nesses, and the most careful and thor- 
ough search of the detectives had dis- 
closed no marks or footprints or finger 
impressions that could in any way lead 
to the required proof. 

But John Rowland was himself con- 
vinced, and that was half the victory. 
As he studied the situation, it became 
clearer to him that he would not need the 
strong proof required to convict the 
woman of the crime, were she herself on 
trial, because he was simply defending 
his client, and it would be enough to show 
that he could not be guilty and that an- 
other might be. This might necessitate 
throwing strong suspicion on the woman. 
For that he was not responsible. His 
duty was to clear his client, and, having 
done that, the state could take whatever 
course it chose. Given a jury of fair- 
minded, intelligent men, with no positive 
proof against his client, with Gabe’s rec- 
ord of kindliness and affection for his 
wife and baby, his refusal to run away, 
his childlike faith in the justness of the 
law, his great sorrow, and then the mo- 
tive in the breast of the other woman, 
her bad countenance, her reticence as to 
everything but the statement she had 
made,—Rowland felt that these, supple- 
mented by the unqualified horror of the 
baby, ought to make a strong defense. 

But the baby! What could be predi- 
cated upon the actions of a baby scarcely 
more than a year old? The baby! The 
only witness for the defendant! Suppose 
the baby took it into its little head to be 
pleased with that ugly countenance? 
Babies are not always discriminating, and 
he knew that they often fancied very re- 
pulsive objects. So that if Gabe’s baby 
did as witnesses often do, and told an 
entirely different story on the witness 
stand from the one it told in consultation, 
or so modified it as to lose its dramatic 
effect, his defense would be broken down 
and he would lose the case. It was a des- 


perate chance, but he must take it, pro- 
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vided they would let him in with this most 
uncertain witness. But would they let 
him in? 

Old practitioners have been frequently 
heard to say that if lawyers would always 
prepare their cases and worry over them 
in the same way that a young man pre- 
pares and worries over his first case, 
there would be less occasion for review- 
ing courts, and fewer reversals. At all 
events John Rowland prepared and wor- 
ried, and then worried and prepared. He 
was encouraged by his own convincing 
judgment, and his soul was in his case. 
He had not had experience enough to re- 
alize fully that most unexpected things 
frequently develop in the actual trial of 
a case, no matter how carefully it has 
been prepared. He had heard experi- 
enced lawyers say that one’s whole posi- 
tion sometimes had to be shifted when 
witnesses began to testify. He was 
gifted, however, in one most important 
particular. He could see the vital point 
clearly enough to make all his moves 
tend in that direction and revolve around 
it,—the power of concentration upon a 
point in issue upon which all other prop- 
ositions turned. He was ambitious, and 
his heart was set upon acquitting him- 
self in a lawyerlike manner. He did not 
make the mistake of underrating his ad- 
versary, or of imagining that he was less 
anxious to win than himself. 

On the day of trial the court room was 
crowded, for Gabe had many friends 
and more acquaintances who were inter- 
ested in knowing what proof there was 
to sustain the charge against him. Not 
only his Italian friends, but many others 
of all nationalities, had come early in 
order to get advantageous positions 
where they might see and hear all that 
was going on. 

The case opened promptly, and little 
time was wasted in selecting the jury, 
which seemed to Rowland to be com- 
posed of average good business men 
who, so far as he knew, had no preju- 
dices one way or the other. The simple 
facts in regard to the finding of the 
body and the surrounding circumstances 
were shown by the state, and Rowland 
only asked a few questions by way of 
cross-examination of the police officers 
in order to fully establish the fact that 
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no actual evidence existed to connect his 
client with the crime except his presence 
in the room. 

The neighbor woman was then called, 
and told her story much in the same way 
as she had told it to the magistrate and 
on all occasions when she had been ques- 
tioned, and she was turned over to coun- 
sel for the defense for cross-examina- 
tion. 

As she turned to face Rowland, she 
seemed to be uneasy, and was visibly 
annoyed by his first question: 

“You say your name is Marie Moné, 
—is that your real name?” 

“Of course—why not?” 

“What other names have you been 
known by?” 

Rowland was firing in the dark, but 
apparently with effect, as the witness be- 
gan to move about in her seat in a rest- 
less manner, and to show signs of an- 
noyance. 

“Just Moné—always.” 

“What name did you go by before you 
came to this city?” 

“What business you got to ask what I 
was before I came here?” 

“Then you do not want to answer the 
question ?” 

“No, I won't.” 

“Very well.” 

“Now Mrs. Moné, will you tell the 
jury how and where you got that scar 
on your face?” 

At this the witness rose in her place, 
shook her clenched fist at Rowland, and 
shouted : 

“That’s none of your business!” 

“Very well, you needn’t answer unless 
you want to.” 

“How do you earn your living?” 

“IT wash and iron and do housework, 
—anything.” 

“How long kave you known the Do- 
nettis ?” 

“Since I live there—one year and 
more.” 

“Did you get along all right with 
them ?” 


“Yes,—fine.” 

“Ever quarrel with Gabe or his wife?” 

“Never.” 

“Have much to do with Mrs. Do- 
netti?” 


“Not much,—she was proud woman.” 
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“How about Gabe?” 

“Oh, Gabe was always good. He 
drink some and fight,—not much,—but 
Gabe is good man.” 

“Did you ever borrow money of 
Gabe ?” 

“Yes—once—twice, mebby t’ree time.” 

“Gabe always had plenty of money, 
didn’t he?” 

“Yes. Gabe he make good money— 
plenty money all times.” 

“After the baby came, did you see it 
often?” 

““Mos’ evra day.” 

“Did you take the baby sometimes and 
play with it?” 

“Oh, yes, ver’ often. It was nice baby, 
—ver’ fran’ly.” 

“Would the baby come to you when 
you held out your hands for it?” 

“Yes—always.” 

By this time the witness had recovered 
from her agitation and anger, and was 
answering all questions calmly and evi- 
dently under the impression that she was 
making herself agreeable to court and 
jury alike. The examination then pro- 
ceeded to the point where she had de- 
scribed the events of the fatal night, 
which were repeated in about the same 
way as before, and Rowland closed his 
cross-examination, and thereupon the 
state rested. 

For the defense, Rowland began by 
placing upon the witness stand, one after 
another, a number of substantial busi- 
ness men who had had dealings with 
Gabe, and who all testified to his upright 
character, his strict business principles, 
his unfailing good humor and gentle 
qualities. It was admitted that he drank 
a good deal and would fight on provoca- 
tion, but it appeared that it was all done 
in an open, manly way, and that there 
was nothing vicious about him. 

Gabe was then asked to take the stand, 
where he told in a simple, straightfor- 
ward way all he knew about the affair,— 
protesting tearfully that he knew nothing 
about the murder, and that he could 
think of no one who would do such an 
awful thing, or would have any motive 
for so doing. He was simply at sea as 
to this, and when asked whether he had 
done it or not, he turned to the jury, and 


Case and Comment 








said simply, with all the eloquence of 
great grief, and with such absolute con- 
viction that all who heard it must have 
known there could be no other way: 

“Why, gentlemens, you know I can’t 
do it.” 

And as John Rowland felt that no ar- 
gument which the greatest orator in the 
world might make could possibly equal 
that appeal, he asked no further ques- 
tions of his client, and the prosecution, 
evidently afraid of a repetition of the 
convincing words, refused to cross-ex- 
amine. 

The time had now come for Rowland 
to make the great coup which was to 
settle the case in favor of his client. He 
rose in his place and said: 

“And now, if it please the court, I 
wish to introduce a witness whose testi- 
mony will not be delivered in words, but 
whose actions will, I think, throw more 
light upon the actual facts of this case 
than anything we have yet had. I wish 
it distinctly understood, however, that 
I do not intend to accuse any other per- 
son of this dastardly and cruel murder, 
but what I am about to do is done solely 
in the interest of justice, and to convince 
this jury that my client is absolutely in- 
nocent of the crime with which he is 
charged. I shall ask that the police 
matron bring into court the defendant’s 
baby boy, and place him in his father’s 
arms.” 

Against the most strenuous opposition 
of the state, John Rowland played his 
desperate game. His explanation of 
what he intended to do was frankly and 
fearlessly made, and it was claimed by 
the prosecution that no such unheard-of 
thing had ever occurred in any court of 
justice. The idea of allowing an infant 
to actually testify before a jury,—an in- 
fant who could neither speak nor rea- 
son! Even admitting that the baby 
would do what it was claimed it would 
do, what proof was in that of the guilt 
or innocence of the accused? A baby 
with no idea of responsibility or of the 
effect of its actions! If a baby could be 
thus used to break down the strongest 
kind of circumstantial evidence, why 
could it not be used to convict? If it 
could be used to convict, who would be 
safe, for an irresponsible infant was apt 
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to do anything, to like or dislike accord- 
ing to its infantile whim, and to act 
accordingly. 

But John Rowland was fortified. He 
began at the first principles of evidence, 
and pointed out how weak a thing evi- 
dence might be as against the reasoning 
of one’s self upon actual observation of 
phenomena. He contrasted it most 
graphically as against mere circumstan- 
tial evidence. Beginning with Bentham 
whose term “Autoptic Proference” has 
so well defined the thing that he pro- 
posed to do, he brought his argument on 
down through a long series of cases in 
which courts, exercising the discretion 
which has always been accorded them 
in the matter of the admission of 
evidence and the conduct of trials, 
had, in the furtherance of justice, al- 
lowed things to be enacted before the 
jury by which the jury could better un- 
derstand the case. He quoted that learn- 
ed judge who had said, in Gentry v. Mc- 
Minnis, 3 Dana, 382: “To a rational 
mind of perfect organization, the best 
and highest proof of which any fact is 
susceptible is the evidence of his own 
senses. This is the ultimate test of 
truth, and is therefore the first principle 
in the philosophy of evidence. Juries, 
when they decide altogether. on the testi- 
mony of others, do so only because the 
fact to be tried is unsusceptible of better 
proof.” A great writer (Best, Ev. 307), 
speaking of this kind of evidence, says: 
“Real or immediate evidence is where 
the source of the evidence is present to 
the senses of the tribunal. This is of all 
proof the most satisfactory and convin- 
cing.” 

How infinitely weaker then, continued 
he, must be mere circumstantial evidence. 

He referred to many cases in which 
experiments were allowed to be made be- 
fore the jury; to a celebrated case in the 
Federal court (Peoria Target Co. v. 
Cleveland Target Co. 5 Green Bag, 185), 
where a distinguished judge allowed an 
article in dispute to be manufactured be- 
fore the eyes of the jury; to the Dixey 
Case (5 Green Bag, 187), in which a 
song in question was written out and 
played in court; to the North Carolina 
case (State v. Linkhaw, 69 N. C. 214, 
12 Am. Rep. 645), in which, to prove 
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that a man’s singing had disturbed the 
congregation, a witness sang in imitation 
of the offender. He created a laugh by 
reading the Oklahoma case (Reed v. 
Territory, 1 Okla. Crim. Rep. 481, 129 
Am. St. Rep. 861, 98 Pac. 583), where 
the jury were allowed to smell the bottle 
to determine whether or not it had con- 
tained whisky. He quoted cases in which 
dumb animals, ranging all the way from 
parrots to elephants, had been brought 
into court (Thurman v. Bertram, 5 
Green Bag, 130). He emphasized Powell 
v. Parker (5 Green Bag, 130 et seq.), 
in which a dog was allowed to settle its 
ownership by its actions before the jury, 
and the case of Line v. Taylor (3 Fost. 
& F. 731), in which the character of an- 
other dog as to viciousness was settled 
by bringing the dog into court for the 
inspection of the jury. 

In short, before he was through, John 
Rowland had not only interested bar, 
jury, and spectators in the novelty of his 
point and its sustaining authorities, but, 
while he was not able to produce a case 
in which a baby had figured as a witness, 
he had convinced even the prosecuting 
attorney that, in the words of one of the 
most distinguished of our text writers, 
“While it would be practically impossible 
to formulate a rule for the allowance of 
such testimony, yet the matter is within 
the discretion of the trial judge.” 

And this particular trial judge thought 
the evidence not only competent and rel- 
evant, but such as the jury ought to be 
allowed to witness and to give whatever 
weight they might think it worth. 

The court bailiff was ordered by the 
judge to bring in the baby. This was 
done, and, pending counsel’s further 
move, the bright little fellow was handed 
round and had a friendly smile for all. 
, He was then placed in his father’s 
arms and the prosecuting witness re- 
called : 

When she was again seated, Rowland 
said: 

“Mrs. Moné, you have testified that 
Mr. Donetti’s baby would come to you 
in a friendly way when you asked it to, 
do you know of any reason why it should 
not do so now?” 

The witness was greatly agitated, see- 
ing the baby in its father’s arms, and 
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evidently recalling the incident at the jail. 
Still she answered calmly as possible: 

“T don’t know.” 

Thereupon Rowland took the baby 
from its father’s arms and advanced 
toward the witness stand. The little fel- 
low’s countenance was all smiles and 
happiness until it caught sight of the wit- 
ness, which it did as Rowland came near 
the witness stand and held it out in her 
direction. 

A piercing scream, followed by cries 
of great distress, and the little fellow 
almost leaped out of John Rowland’s 
arms in its frantic efforts to get away 
from her and back upon Rowland’s 
shoulder. Its fright was too great to jus- 
tify a further attempt to get it to go to 
the witness, and Rowland did not dare 
risk its life by such tremendous agita- 
tion of its little organs as had resulted 
from the one attempt. He then had the 
prison physician examine the little one 
carefully, and he gave his testimony to 
the effect that it was unquestionably 
nothing but abject terror which had 
thrown the baby into such a paroxysm, 
—it was the same manifestation they had 
had at the prison. 

This closed the case,—all except the 
arguments and the charge of the court. 
But why dwell on these further than to 
say that the state insisted that all the 
circumstances indicated the defendant’s 
guilt, and that whatever there was of 
positive proof pointed that way. As for 
the baby, it was the ‘irst time in the his- 
tory of criminal procedure that an infant 
had been admitted as a witness to con- 
tradict positive evidence; that its actions 
could mean nothing stronger than per- 
sonal dislike; that it would express the 
same terror at seeing some dumb animal 
which it had never seen before and which 
could not possibly be connected with the 
crime. 

On behalf of the defendant, John 
Rowland made the only argument that 
could be made,—the one that you or I, 
gentle reader, would make, whether we 
be lawyer or layman, knowing that, after 
all is said and done, law is only applied 
horse sense. He pointed out the utter 
absence of any proof that his client was 
guilty, the impossibility of it from all the 
surrounding circumstances, the utter lack 
of motive, the fact of their strong 
affection, his client’s conduct since the 
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murder, his simple faith in the just- 
ness of his fellow citizens. As to 
the baby, it, in all human probability, 
was the only witness to the bloody deed. 
The baby could not talk. It was not of 
mature age. It could not reason. But 
there were the cases in which testimony 
of even inanimate things had been re- 
ceived—such as footprints, finger 
marks, stains,—many other things which 
could neither speak nor act. Men have 
been hanged or burned at the stake sim- 
ply because they had been followed by 
bloodhounds. But here is a little live 
thing,—a human being upon whose little 
brain impressions could be made, and it 
certainly had the beginnings of memory. 
Ah, that is it! It could not, of course, 
remember trivial things. It could not re- 
member complicated things, but any great 
impression, such as the one it had un- 
doubtedly received, would certainly re- 
main for a time at least. It might be 
mistaken as to the individual concerned, 
but something resembling that individ- 
ual, which brought terror to its small 
brain, there certainly was. It was im- 
possible that it could be a meaningless 
phenomenon. No other individual had 
made this impression. The baby’s na- 
ture was most friendly. It made up to 
everybody, and only this one appearance 
seemed to produce a different impression. 
He was not there to make accusations. 
He simply claimed that this fact so em- 
phasized the utter lack of testimony 
against his client as to make it clear in 
the minds of all reasonable men that it 
was impossible for Gabe Donetti to be 
guilty of the murder of the wife he 
loved. 

After the verdict came in, which, of 
course, set Gabe free, there was quite a 
reception, as all the people wanted to tell 
Gabe that they always knew he was in- 
nocent. But, more than the defendant, 
the witness for the defense shared the 
honors. He was handed around from 
one to the other,—even the judge coming 
down from the bench to caress the little 
fellow. 

The woman, the principal witness for 
the state, had disappeared in the crowd, 
and was never seen or heard from again. 
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The War of the Nations 


“THE powers of the old world have 
mobilized their forces. Vast armies 
are clashing, along widely separated fron- 
tiers. All Europe is an armed camp. 
The greatest tragedy ever acted on the 
stage of history is being played. The 
destructiveness of modern warfare will 
hurry events to their dire conclusion, and 
international boundaries will change and 
thrones may fall. Meanwhile the neutral 
nations will watch with amazement this 
colossal struggle which, although long 
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The blast of war blows in our ears.—Shakespeare. 
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preparing, was precipitated like a bolt 
from the blue. 

Never before has the arena of war 
been so widespread. Not only does it in- 
volve seven nations, up to this time, but 
its area is extended to the heights of the 
air and the depths of the sea. 

Every warship afloat is exposed to 
danger, not only from sunken mines and 
the vessels of the enemy, but from the 
insidious attack of flotillas of submarines. 

Squadrons of dirigibles, each an aerial 
battleship armed with machine guns and 
launching tubes for discharging torpe- 
does, will cruise the skies. Swarms of 
aeroplanes will spy upon the movements 
of armies and the condition of defenses, 
or grapple with each other at dizzy 
heights. Some of them carry light ma- 
chine guns, and all of them can drop 
bombs. 

Manifestly the biplane offers a much 
smaller target than the dirigible, and the 
monoplane is the smallest of all. But 
the Germans claim to have brought a 
French one to grief near Wesel by shots 
from the ground with a newly invented 
gun for firing straight up in the air. It 
is also reported that the Germans have 
brought down with their fire an armor- 
plated Belgian aeroplane near Thorn. 

The superiority of the aeroplane for 
scouting purposes is, of course, obvious. 
Aeroplanes stand an excellent chance of 
destroying a dirigible unless the guns 
from the latter cripple the aeroplane. We 
may look for other instances as in the 
story, not contradicted, of a French avi- 
ator running into a German dirigible and 
destroying it, sending a score of men to a 
death he shared himself. 

We may expect a considerable exten- 
sion of the rules of aerial warfare as a 
result of the present conflict. Existing 
rules, states Prof. Hershey, in his Essen- 
tials of International Public Law, “are 
largely inferential and speculative in 
their character, and are based upon gen- 
erally recognized principles or analogous 
practices in land or naval warfare. 
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“Whether the so-called innocent pass- 
age of public belligerent airships through 
neutral aerial space, or the utilization by 
such airships of neutral territory for such 
relatively innocent purposes as repairs, 
the procuring of necessary supplies, etc., 
is permissible, may be considered doubt- 
ful. Total prohibition or abstention from 
such acts would be the preferable solu- 
tion, as being more in accordance with 
the principles underlying the modern con- 
ception of neutral obligations. 

“Balloonists and others engaged in 
aerial warfare, at least if properly en- 
rolled and uniformed, are entitled to all 
the rights and privileges of lawful com- 
batants. If captured, they should be 
treated as prisoners of war; if killed, 
sick, or wounded, they should be dealt 
with in accordance with the provisions of 
the Hague and Geneva conventions.” 

The ability of the aeronauts to unmask 
military movements, direct the fire of ar- 
tillery, send in reports by wireless, threat- 
en fleets and fortifications, and rain down 
destruction upon beseiged towns, will 
tend to shorten the present conflict, and 
ultimately make for the maintenance of 
peace. 


Firing Government Batteries 
Over Land as Taking of Property 


HE question whether the government 
has “taken” for public use land over 
which it fires cannon as a practice exer- 
cise in time of peace was considered in 
Peabody v. United States, U. S. Adv. 
Ops. 1913, page 159, where it is held 
that lands over which is the most suitable 
field of fire for practice and other pur- 
poses of an adjacent coast defense bat- 
tery in times of peace, cannot be said to 
have been appropriated by the govern- 
ment so as to raise an implied agreement 
on its part for compensation because of 
the impairment of the value of the lands, 
due to the apprehension of a repetition of 
the firing over and across them, where 
the guns have been so fired on but two 
occasions, both shortly after installation, 
and not at all within the last eight years, 
and there is nothing to show any inten- 
tion on the part of the government to 
repeat such firing. 
The court observes: “It may be as- 
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sumed that if the government had in- 
stalled its battery, not simply as a means 
of defense in war, but with the purpose 
and effect of subordinating the strip of 
land between the battery and the sea to 
the right and privilege of the government 
to fire projectiles directly across it, for 
the purpose of practice or otherwise, 
whenever it saw fit, in time of peace, with 
the result of depriving the owner of its 
profitable use, the imposition of such a 
servitude would constitute an appropria- 
tion of property for which compensation 
should be made. The subjection of the 
land to the burden of governmental use 
in this manner might well be considered 
to be a “taking” within the principle of 
the decisions. oa 

“Reduced to the last analysis, the claim 
of the petitioners rests upon the fact that 
the guns were fired upon two occasions in 
1902, as stated, and upon the apprehen- 
sion that the firing will be repeated. 
That there is any intention to repeat it 
does not appear, but rather is negatived. 
There is no showing that the guns will 
ever be fired unless in necessary defense 
in time of war. We deem the facts found 
to be too slender a basis for a decision 
that the property of the claimants has 
been actually appropriated, and that the 
government has thus impliedly agreed to 
pay for it.” 


Professional Ethics 


HE Committee on Professional Ethics, 

of the New York County Lawyers 

Association, has answered recently sev- 
eral questions as follows: 


QUESTION. 


It seems to be the prevailing practice 
for patent attorneys to run cards in their 
local papers, somewhat as follows: 


“Patents. 


“Richard E. Roe secures U. S. 
Foreign Patents. Bldg. 


“Patents. 


“Richard E. Roe, formerly Examiner 
U. S. Patent Office. Patents, Trade- 
marks, Copyrights. Bldg. ri 


Does the Committee deem this proper 
professional practice? 











ANSWER. 


In the cards quoted, the advertiser 
does not describe himself as an attorney 
or counsellor at law. Patent attorneys 
are not necessarily attorneys at law, 
though attorneys at law may be patent 
attorneys, that is to say, either solicitors 
of patents or advisers in respect to pat- 
ent matters. The Committee sees no 
impropriety in the advertisements, even 
though the advertiser is an attorney at 
law. 


QUESTION. 


I ask the opinion of the Committee 
upon the propriety of the following form 
of advertisement of a patent attorney 
who is an attorney at law: 


Dear Sir: 


You need my services, while I, in re- 
turn, need your business. 

The manufacturer who would lead his 
competitors and stay in the lead must 
protect, by patent, all improvements he 
may make in his machinery of produc- 
tion, and also in the particular articles 
which he produces. Such patents must 
be as broad and comprehensive as the 
present state of the art of his particular 
line will permit, otherwise he will not 
be properly protected. 

While not the only one, I do claim that 
I can secure you protective patents on 
your inventions. 

If you have no consulting attorney in 
these matters, permit me to suggest that 
now is the time to supply that deficiency. 

You will find a patent attorney useful, 
not only when you have some improve- 
ment to patent, but also when you see 
some patented device which you would 
like to manufacture. That is where the 
knowledge of a skilled patent attorney 
will be invaluable to you in advising 
whether you can manufacture with im- 
punity or not; or in suggesting slight 
changes in the patented article whereby 
the patent can be avoided. 
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My references, which will be furnished 
upon request, are of the highest charac- 
ter, and my services are engaged by some 
of the largest inventors in the country. 

Trusting to hear from you in the near 
future and to be given an opportunity to 
show the worth of my services to you. 

Very truly yours, 





ANSWER. 


In the opinion of the Committee, it is 
improper for any attorney to advertise in 
the form stated in the question. The 
ethics of the legal profession forbid that 
a lawyer should advertise his skill as a 
shopkeeper advertises his wares. The 
Committee again calls attention to Canon 
27 of the American Bar Association, re- 
garding the solicitation of professional 
employment. 


QUESTION. 


A, an attorney practising in this city, 
writes to B, a judgment creditor of C, 
stating that he has information whereby 
he can collect a judgment of B against 
C, and states in the letter that if he suc- 
ceeds in collecting the judgment, he is to 
receive as his compensation a sum equal 
to 40 per cent. of the amount collected, 
and if he fails to collect, then no charge 
is to be made against B. B writes to A, 
stating that if he is not called upon to 
bear any part of the expense, that A may 
proceed. Without a written answer to 
the communication last mentioned A pro- 
ceeds to enforce the collection of this 
judgment. 

May I take the liberty of asking the 
views of your Committee on this trans- 
action? 


ANSWER. 


In the opinion of the Committte the 
conduct of the attorney is improper in 
two aspects, namely: that he solicits the 
employment and impliedly agrees to bear 
the expenses. 


Readers’ 


Judicial Enforcement of Rules of Ethics. 


Editor Cas—E AND CoMMENT: 

It occurs to me that what I am now writing 
about will be of interest for publication in 
your Case AND CoMMENT. Two years ago, 
in my annual address as president of the Ken- 
tucky Bar Association, I used the words, copy 
of which I inclose. We have recently had a 
practical demonstration of the truth of what 
{ then said. Judge William H. Field, one of 
eur circuit judges, on his own initiative, cited 
four lawyers to show cause why they should 
not be disbarred for professional irregularities, 
such as ambulance chasing and tampering with 
witnesses. The result was these four lawyers 
were disbarred. Since that action, the atmos- 
phere of Judge Field’s court and of all our 
courts has been wonderfully purified, and it 
is now impossible to find any evidence or even 
suspicion of similar unprofessional practices. 

It convinces me that what I said in my ad- 
dress was true, namely, that the moral tone 
of the bar is what the judges require it to be. 

I am not in the habit of rushing into print 
over my own signature, but inasmuch as the 
publication of the inclosed extract with this 
letter might have a slight influence to induce 
some other judge throughout the country to 
pursue Judge Field’s plan, and thereby im- 
prove the profession, I am willing for you to 
publish this letter, with the said extract. 

JoHn Bryce BASKIN. 
Louisville, Ky. 


(The extract referred to follows:) 


But while striving to so order our own lives 
that our communities may be benefited by our 
examples, and that our children may be proud, 
when we are gone, to follow in our footsteps, 
it must not be forgotten that the bench too has 
a duty to perform in assisting us to be what 
we should be, ethically speaking. Who in 
reality fixes the standard of right for the 
fawyers? I answer, the bench. From the 
bench the bar should receive its ideals and its 
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inspiration. It is not enough that the judges 
are themselves upright. In guarding their 
own integrity, they perform only a part of 
what is expected of them. The bar is in fact 
what the judges make it; or perhaps it would 
be more correct to say that the lawyers are 
what the judges require them to be or permit 
them to be. You, gentlemen of the ermine, 
can fix the rules of conduct up to which we of 
the bar must measure, and you have the power 
to enforce your requirements. Our profession- 
al lives are in your hands. Let the judges 
make it plain that they will not tolerate any 
attempts on the part of attorneys to deceive 
the courts or the juries, or to travel out of the 
record, or to volunteer to the jury statements, 
which are not under oath, of their belief in 
the justice of their clients’ causes, or to de- 
liberately cite overruled cases, or to misap- 
propriate a client’s money,—in short, let the 
judges enforce the recognized rules of ethics, 
and punish by reprimands, fines, imprison- 
ments, and even disbarments, in extreme cases, 
all violations of those rules and very soon we 
would see the whole tone of the bar elevated. 

Suppose counsel should make to the jury 
statements not warranted by the testimony, or 
be guilty of other improper acts, do you think 
it sufficient for the judge to stop him and tell 
the jury to disregard his statements or acts? 
Having heard the statements or seen the acts, 
it is almost impossible that all the members of 
the jury should forget them, and many times 
some of the jury will be influenced by those 
statements or acts, notwithstanding the ad- 
monition to disregard them. In such a case 
an injustice is committed, and the judge sits 
by and witnesses the wrong. If the court 
would fine the lawyer thus offending and im- 
mediately discharge the jury, can anyone doubt 
that the better class of the community would 
applaud the judge, while the shyster would 
never repeat his offense,—certainly not before 
that judge. A verdict not fairly obtained 
ought never to be returned. In fact, when 
the unfairness occurs, there should be no ver- 
dict, but the trial should be stopped then and 
there. What lawyer would dare in the Su- 
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preme Court of the United States to intention- 
ally cite an overruled case, or to misstate a 
statute, or to misrepresent facts in the record, 
or even to suppress by his silence anything 
important, whether of fact or precedent? 
There is no reason why our courts should not 
be similarly exacting. True, this would be 
compelling us to be moral, and we ought to 
need no such compulsion; nevertheless, it is 
far better to be moral under compulsion than 
not to be moral at all. Lawyers are but aver- 
age men, and all men are weak and need a 
strong hand to guide or hold them to the 
right. Some of our courts are strict in their 
requirements of the lawyers in regard to the 
observance of the rules of ethics, while others 
are not so strict. I submit to every judge in 
Kentucky that none are too strict, and few are 
strict enough. And I suggest to the bench that 
it is easy for them to raise the standard of 
honor among the practitioners and thereby to 
improve the general morals of the state. 


Louisiana Law as to Marriages between 


Aunt and Nephew. 


Editor CASE AND COMMENT: 

I have just had an opportunity to glance 
through your issue of CASE AND CoMMENT for 
June, and there is one article to which I desire 
to call your attention. I refer to the article 
entitled “Marriage and Divorce,” by Mr. Frank 
Keezer, of the Boston Bar. Mr. Keezer speaks 
of the conflict of laws regarding the marriage 
status, and refers to marriages between aunt 
and nephew, which he states are forbidden in 
Arkansas. Then he goes on to say: “But they 
may cross the state line into Louisiana, where 
such marriages are legal,” etc. 

Evidently Mr. Keezer was not familiar with 
our Codal provisions. Before 1902 our Civil 
Code specifically provided that marriages be- 
tween aunt and nephew were forbidden. Act 
No. 9 of the legislature of 1902 broadened the 
scope of this provision, and prohibited mar- 
riages between first cousins. This act amended 
article 95 of our Civil Code, which article now 
reads as follows: 

“Among collateral relations marriage is pro- 
hibited between brother and sister, whether of 
the whole or of the half blood, whether legiti- 
mate or illegitimate; between uncle and niece, 
between aunt and nephew, and also between 
first cousins. That no marriage contracted in 
contravention of the above provisions in an- 
other state by citizens of this state without 
having first acquired a domicile out of this 
state, shall have any legal effect in this state. 

“No officer whose duty it is to issue a mar- 
riage license shall do so until he shall have 
received an affidavit from one of the parties 
to be married to the effect that he or she is 
not related to the other party within the degree 
prohibited hereinbefore.” 

I desire to correct the above statement made 
by Mr. Keezer, and desire to say that Louisi- 
ana has long since emerged from the period of 


barbarism. TuHeEoporE Roent. 
New Orleans, La. 
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Divorce in France. 


Editor CasE AND COMMENT: 


I have read with the greatest interest the 
June issue of Case anp CoMMENT. May I 
make two remarks about two articles? 


In the first article, “Ethics of Divorce,” the 
author writes: 


“The status of husband or wife may be 
changed by mutual consent, and towards that 
goal, already reached in France, . the 
tendencies in America point strongly.” I am 
sorry to say that it is an inaccurate statement. 
It’s a superficial view on the matter which 
has no legal basis. It is true that during the 
great Revolution, a law in 1793 granted the 
divorce by mutual consent. The law was very 
much restricted by the Code Napoleon, al- 
though it kept such a divorce. But a law in 
1816 repealed it, and the divorce was abolished. 
It was only re-established by the law of July 
24th, 1884, but the divorce by mutual consent 
was not allowed, and has not yet been estab- 
lished. On the contrary, the recent tendencies 
are against the divorce, and I hope—but that’s 
a personal opinion—it will soon be abolished,— 
but never the goal pointed out by the author 
will be reached. 

Page 37, in the article “Feminism and Di- 
vorce,” the author says: “The conflict 
creates the French institution of mistress.” 
What kind of institution of which the author 
speaks? A legal one or a social one? In 
either case, it’s untrue. It’s too easy to judge 
superficially the morals of another country. 
Anyhow, you must not judge it either by a 
special literature which you can find abroad 
and read very much there, or by some official 
scandals which you have everywhere. If you 
go deeply into the French nation—middle-class, 
and people, you will find that it is not so cor- 
rupt as is believed in some countries, and that 
the prejudice against the mistress is still very 
strongly felt. 


Many things in my country are sufficiently 
bad, so it is unnecessary to make them worse, 
for the public. 


I was also surprised to find the statement 
included in the article “Foreign Divorces,” as 
regards the Paris courts. Having no materials 
here it is difficult for me to discuss it. But I 
can assure the author that, generally speaking, 
it is not very easy to get a divorce here quickly. 

Excuse me for the length of these remarks,— 
but I think it is necessary to prevent the mis- 
leading of the public opinion and I should 
be very glad if these small corrections could 
be made known. 


Paris, France. ANDRE COLANERI. 


[Ed. Note——Mr. Colaneri, who wrote under 
date of July 25, stated: “During August I’R 
have to make a military period of twenty-three 
days.” He is now, without doubt, with the 
colors; and an article on French Law, which 
he had expected to write for Case anp Com- 
MENT, will be indefinitely delayed.] 
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Certificate of Attorney at Law. 


Editor Case AND COMMENT: 

The simplification of legal procedure, about 
which so much has been said and written lately, 
is concededly desirable. The thing to be guard- 
ed against is that simplification does not result 
in complication. 

To require an attorney, an officer of the 
court, to make his acts appear by affidavit 
which must be sworn to before a notary pub- 
lic or other official, where a sheriff and many 
other officials may certify as to his official acts, 
seems an unnecessary burden upon the prac- 
tising attorney. A slight mistake in such an 
affidavit, such as the omission of the notarial 
seal, renders the affidavit of no effect, some- 
times with most serious results, as in cases 
where the affidavit is jurisdictional—in an 
affidavit for publication in an action to quiet 
title to real estate, for instance. 

An attorney in the course of conducting a 
case to its termination in Minnesota may have 
occasion to make affidavits of verification of 
the complaint and of the reply, affidavits of 
service of the summons and of the reply, and 
of subpoenas on witnesses, affidavits of costs 
and disbursements and of the service of the 
same, and an affidavit of identification of the 
judgment debtor upon the entry of the judg- 
ment,—some seven affidavits, all at different 
times, and each time he must go before a 
notary public or other officer authorized to 
administer an oath. This is often very incon- 
venient, and is an unnecessary burden on prac- 
tice. Moreover, the attorney’s affidavit serves 
no purpose whatever that could not be served 
by his certificate. I propose the following 
statute, and invite criticism and objections: 

An Act to give the certificate of an attorney 
at law the same force and effect as that of his 
affidavit. 

Be It Enacted by the Legislature of the 
State of Minnesota: 

Section 1. That the certificate as to any 
fact of a duly licensed attorney at law in any 
action or proceedings in which he is an attor- 
ney of record shall have the same force and 
a as would his affidavit of the same fact 

ave. 

Any such attorney at law shall be punished 
for a misstatement of any material fact in 
such certificate the same as for a misstatement 
in an affidavit of the same fact. 

(Or in place of the last paragraph, adapt 
the statutory perjury provision as follows :) 

“That an attorney at law, who shall wilfully 
and knowingly certify falsely in such certifi- 
cate, any material fact to be true which he 
knows to be false, shall be guilty of perjury 
and shall be punished as if he had committed 
perjury.” S. R. CHI. 

Minneapolis, Minn. 


Case and Comment 


The Divorce Question. 


Editor Cas—E AND COMMENT: 

Having had twenty-five years active experi- 
ence in the practice of the law, with six years 
as the prosecuting attorney of our county, and 
all through those years having as high as five 
divorce cases at a time, and that very number 
at this writing, I have given the subject some 
thought along other lines than that of proce- 
dure for the mere matter of merchandise. In 
the first place I maintain that the solution of 
the divorce question is at the marital altar. 
In the next place, climatic influence has much 
to do with happy unions, and this influence I 
attribute to so many unhappy marriages be- 
tween foreign noblemen and American women 
who seek such matings by reason of their 
wealth. In our own land my observation leads 
to the same conclusion, for those who are 
reared in a hot climate, and those who are 
born and raised in a northern climate, never 
make as happy unions as those of the same 
latitude who join themselves together. Affinity 
may seem like a commonplace term, but it has 
this significance: where it exists, there peace 
and happiness prevail, but where it does not 
exist, discord and strife reign. With these 
sociological facts over which the human family 
have no control, a national divorce law would 
more likely be disobeyed than obeyed, for the 
people would not endure it. It is the opinion 
of the writer that the states should be left to 
regulate divorce legislation, for the reason that 
different states and different latitudes must 
needs have different laws governing the ques- 
tion of divorce. 

If we go back to the origin of the marital 
state, we find it was established for the purpose 
of breaking up incestuous fornication and adul- 
tery. The advance of intelligence now looks 
upon marriage as the only legal means of main- 
taining population, and when two persons mate, 
and the result of the union is fruitless, neither 
the state, marriage being a civil contract, nor 
the parties, are satisfied, and if the state has 
joined them together, and the marital life is 
marred by reason thereof, it is the duty of the 
state to sever the relation, and allow another 
to take place, when all purposes for which 
the married relation is formed will be fulfilled. 

There is no one who disputes the question 
that our common schools were established for 
the purpose of making better citizens of the 
children of the state. If there is domestic 
felicity in the home there will always be a 
higher order of intellectuality, a more con- 
genial nature, a deep respect for authority, a 
higher order of citizenship; and hence where 
there is a union the fruits of which are not 
likely to produce the desired results, it should 
be dissolved, not only for the happiness of 
the parties to the contract, but for the preser- 
vation of the state also. 

Lewistown, Pa. M. M. McLavucaHLin. 
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Just men, by whom impartial laws were given.—Thomas Tickell. 


Bail — liability of surety — insanity of 
principal. That the insanity and disap- 
pearance of his principal do not release 
the surety on a bail bond is held in the 
Kentucky case of Com. v. Allen, 162 S. 


W. 116, annotated in 50 L.R.A.(N.S.) 
252. 


Bank — insolvency — payment of check 
— duty to return. The mere fact that a 
bank depositor knows that the bank is 
insolvent at the time he withdraws his 
deposit is held in the Idaho case of Wil- 
son v. Baker Clothing Co. 137 Pac. 896, 
annotated in 50 L.R.A.(N.S.) 239, not to 
render him liable to return the amount 
to the bank’s receiver. 

This case further holds that the trust- 
fund theory does not require a return of 
money paid out by an insolvent bank in 
due course of business on its customer’s 
checks. 

Nor is collusion in the payment of a 
check on an insolvent bank shown by the 
fact that the cashier refused to pay it 
when presented, but put the funds aside 
for future payment, and that the presi- 
dent of the bank went with the depositor 
in the night to secure the fund, but failed, 
so that it was not paid until in the usual 
course of business after the bank had 
opened the following morning. 


Bills and notes — collection — effect of 
rules of clearing house. The true rule 
seems to be that, as between members of 
a clearing house, reasonable rules or 
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usages relating to the presentation of 
checks by a bank holding them for collec- 
tion are binding, even though such rules 
and the customs are at variance with the 
general rule of law, but that they are not 
binding upon a third person, at least 
where such person does not know there- 
of, or does not at least impliedly consent 
to presentation for collection in the man- 
ner adopted by the members of the clear- 
ing house, with one of whom he has de- 
posited a check for collection. 

But the Texas case of Dorchester v. 
Merchants’ Nat. Bank, 163 S. W. 5, an- 
notated in 50 L.R.A.(N.S.) 542, goes to 
the extent of holding that knowledge 
upon the part of one depositing a check 
for collection, of a custom of the collect- 
ing bank to collect through a clearing 
house, does not make a rule allowing 
presentation of the check for payment 
at any time during.a period greater than 
that allowed by law binding upon him so 
as to prevent holding the clearing bank 
liable for loss caused by failure of the 
drawee before presentation of the check, 
which would have been paid if presented 
within the time required by law. 


Bills and notes — transfer after maturity 
— right of holder. A transferee after 
maturity from a bona fide holder for 
value who received the note before ma- 
turity is held entitled in Miles v. Dodson, 
102 Ark. 422, 144 S. W. 908, annotated 
in 50 L.R.A.(N.S.) 83, to the same pro- 
tection against defenses by the maker 
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which could have been asserted by his 
assignor. 


Carrier — duty — delivery of baggage. 
The general rule, established by the few 
cases which have considered the question, 
is that a passenger carrier cannot dele- 
gate, either to a servant or an independ- 
ent contractor, its duty to passengers as 
to the safety of its station premises. 

The Florida case of Johnson v. Florida 
East Coast R. Co. 63 So. 713, annotated 
in 50 L.R.A.(N.S.) 561, holds that a 
primary duty of a railroad common car- 
rier imposed by law is to maintain a suit- 
able and safe place for the delivery of 
baggage to passengers at their destination 
on the carrier’s line; and in so far as it 
affects the safety of passengers in the 
delivery of their baggage, this duty can- 
not be delegated to another, whether it be 
a separate and independent corporation 
or a mere employee, so as to relieve the 
carrier of its legal liability for an injury 
to the passenger caused by the negligence 
of those engaged in delivering baggage 
to a passenger on the premises used by 
the carrier for that purpose. 


Carrier — extending hand beyond side of 
car — negligence. To extend the hand be- 
yond the guard rail of an open car to 
flick the ashes from a cigar, with knowl- 
edge that there are trees near the track, 
without looking to see if the car is in 
proximity to one, is held in the Rhode 
Island case of Malakia v. Rhode Island 
Co. 89 Atl. 337, to be negligence as mat- 
ter of law which will preclude holding 
the carrier liable for injury resulting 
therefrom. 

The recent cases on the question ac- 
company the foregoing decision in 50 
L.R.A.(N.S.) 42, the earlier adjudica- 
tions having been gathered in a note in 
16 L.R.A. 91. 


Case — action for debauching fiancée. 
An affianced husband is held in Davis v. 
Condit, 124 Minn. 365, 144 N. W. 1089, 
50 L.R.A.(N.S.) 142, to have no cause 
of action against one responsible for the 
seduction of his affianced wife, or for the 
alienation of her affections, or for her 
debauching, making proper the breach by 
him of the marriage contract. 


Case and Comment 


Corporations — stock subscriptions — 
payment. The general rule is, at least in 
the absence of controlling statutory or 
constitutional provision, that a corpora- 
tion having a charter or statutory right 
to increase its stock may regard corpo- 
rate assets over and above the amount of 
capitalization and indebtedness, whether 
consisting of accumulated, undistributed 
profits held as such, or invested in im- 
provements or extensions of plant, etc., 
or a general increase in the valuation of 
the corporate property, etc., as consider- 
ation for an increase of stock to the 
amount of the surplus assets. 

This general rule was applied in the 
Washington case of Lantz v. Moeller, 
136 Pac. 687, annotated in 50 L.R.A. 
(N.S.) 68, which holds that the assets of 
a corporation in excess of the amount of 
its capital stock and debts may be applied 
by its stockholders in payment of the sub- 
scriptions of themselves and an outsider 
for increased capital stock, such a trans- 
action being equivalent to a stock divi- 
dend. 


Descent — effect of murder of ancestor. 
The power to declare the rule for the 
descent of property is held in the Okla- 
homa case of Holloway v. McCormick, 
136 Pac. 1111, 50 L.R.A.(N.S.) 536, to 
be vested in the legislature; and where 
it has provided in plain and peremptory 
language that a husband shall inherit 
from his deceased wife, and no exception 
is made on account of criminal conduct, 
the court is not justified in reading into 
the statute a clause disinheriting a hus- 
band because he feloniously killed his 
intestate wife. 


Elections — recall — signatures — 
grounds. Under § 36, art. 3, chap. 14a, 
Neb. Comp. Stat. 1911, containing the 
provisions for the recall of municipal offi- 
cers in cities which have adopted the com- 
mission form of government, it is held in 
State ex rel. Topping v. Houston, 94 Neb. 
445, 143 N. W. 796, that the city clerk 
is required to ascertain and declare 
whether the requisite number of quali- 
fied signers have signed the petition for 
a recall election, and, in the absence of 
fraud or mistake, his determination there- 
of is not subject to review. 


Among the New Decisions 


If no fraud or mistake appears, and 
the petition is regular in form, and is ac- 
companied by the proper certificate of the 
city clerk, the city council must proceed 
under the statute to convene and fix a 
date for the election. 

The provision of the statute that a re- 
call petition “shall contain a general state- 
ment of the grounds upon which the 
removal is sought” does not require the 
petition to contain specific charges of mis- 
conduct, such as would be required in a 
judicial inquiry, but its purpose is to 
furnish information to the electors upon 
which a political, and not a legal, issue 
may be raised at the election. The fore- 
going decision is accompanied in 50 
L.R.A.(N.S.) 227, by a note on the sub- 
ject of the recall. 


Eminent domain — right to exercise — de 
facto corporation. That a corporation 
having a de facto existence may exercise 
the right of eminent domain is held in 
Sisters of Charity v. Morris R. Co. 84 
N. J. L. 310, 86 Atl. 954, which is ac- 
companied in 50 L.R.A.(N.S.) 236, by 
the recent cases on the right of a de 
facto corporation to exercise the power 
of eminent domain, the earlier authori- 
ties having been gathered in a note in 2 
L.R.A.(N.S.) 144. 


Evidence — school meeting — minutes — 
proof. Where a motion was made and 
carried at an annual school meeting, au- 
thorizing the district school officials to sell 
some piles of secondhand lumber, it is 
held competent (in the Oklahoma case of 
Gilmer v. School Dist. 136 Pac. 1086) to 
show such action of the assembled voters 
by parol evidence, where the minutes fail 
to make any mention of the same, and 
where such minutes show on their face 
that they are a mere abstract or synopsis 
of what occurred at the meeting. 

The cases upon parol evidence to vary 
or supplement minutes of public body 
are gathered in the note accompanying 
the foregoing decision, in 50 L.R.A. 
(N.S.) 99. 


Executors and administrators — power of 
sale — interest — sale by survivor. The 
power of sale given the executors by a 
will is held in Wilson v. Snow, 228 U. S. 
217, 57 L. ed. 807, 33 Sup. Ct. 487, to 
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have been so coupled with an interest 
that, even if not mandatory, it may be 
exercised by the survivor, where to such 
power was added the active and contin- 
uing duty of managing the property, mak- 
ing disposition thereof, and changing in- 
vestments, the will providing that debts 
were to be paid, and that the executors 
were to care for the slaves, and that if, 
in their discretion, it became necessary, 
they were to sell and reinvest the pro- 
ceeds, and were to exercise a sound dis- 
cretion in the management, disposition, 
and investment of the estate for the ben- 
efit and advantage of the testator’s wife 
and children. 

The decisions, as to who, aside from a 
donee or grantee expressly named, may 
exercise a power of sale of real estate, 
are gathered in a note accompanying the 
foregoing case in 50 L.R.A.(N.S.) 604. 


Executor and administrator — suit to set 
aside fraudulent transfer. That the admin- 
istrator of one who dies insolvent may 
maintain an action to set aside a convey- 
ance of real estate which he made in 
fraud of creditors is held in Chester 
County Trust Co. v. Pugh, 241 Pa. 124, 


88 Atl. 319, annotated in 50 L.R.A. 
(N.S.) 320. 
Initiative and referendum — power to 


grant on question of liquor license. That 
the legislature has power to grant the 
inhabitants of a municipality the power 
of referendum upon the granting of li- 
quor licenses by the municipal authorities 
is held in the South Dakota case of State 
ex rel. Wagner v. Summers, 144 N. W. 
730, 50 L.R.A.(N.S.) 206, and this pow- 
er is not restricted by a constitutional 
amendment reserving to the people the 
right to require any law which the legis- 
lature may enact to be submitted to them 
before going into effect, except such as 
may be necessary for the immediate pres- 
ervation of the public peace, health, or 
safety, or support of the city government 
and its existing institutions. 


Insurance — engaging in prohibited busi- 
ness — effect on policy. The determina- 
tion of the effect of a temporary violation 
of a policy of life insurance, ceasing be- 
fore loss, depends upon the terms of the 
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conditions or warranties violated, taken 
together with other provisions relating to 
them. 

In case the language used indicates an 
intention that no reduction should be 
made because of a violation of certain 
stipulations unless the violation contin- 
ued up to the time of the insured’s death, 
it is obvious that temporary transgres- 
sions which ceased before the loss oc- 
curred will not relieve the insurer from 
liability for the full amount. The fact 
that during the first year of the life of 
an insurance policy insured engaged in a 
business which he was prohibited from 
engaging in for a year is held in the South 
Dakota case of Edmonds v. Mutual L. 
Ins. Co. 144 N. W. 718, annotated in 50 
L.R.A.(N.S.) 592, not to prevent recov- 
ery on the policy for loss resulting after 
the expiration of the year, if engaging in 
that business during the prohibited time 
did not contribute to the loss. 


Insurance — registered mail — sufficiency. 
Notice of the cancelation of an insur- 
ance policy, inclosed in a postpaid regis- 
tered envelop addressed to the insured, 
and received, but unopened, by him, bear- 
ing upon its face the card of an insurance 
company other than the one in which the 
insured held a policy, although having 
upon it the name of the same agents as 
those of the company in which he was in- 
sured, is held in the New Jersey case of 
Fritz v. Pennsylvania F. Ins. Co. 88 Atl. 
1065, annotated in 50 L.R.A.(N.S.) 35, 
not to be, in and of itself, notice of can- 
celation. 


Landlord and tenant — absence of arti- 
ficial light — injury to tenant’s guest — 
liability. That one leases a building with 
no provision for artificial light in the hall 
is held in Stone v. Lewis, 215 Mass. 594, 
104 N. E. 284, 50 L.R.A.(N.S.) 471, not 
to render him liable for injuries to a 
guest of the tenant who falls in the hall 
because of absence of light. 


Landlord and tenant — defect in property 
— liability of landlord. A property owner 
who, when letting the building, retains 
control of the conductor pipe, is held lia- 
ble in Brewer v. Farnam, 208 Mass. 448, 
94 N. E. 695, annotated in 50 L.R.A. 


Case and Comment 


(N.S.) 312, for injury to a pedestrian on 
the adjoining sidewalk by the fall of ice 
from a defect in the pipe, if he has per- 
mitted the defect to exist for a long pe- 
riod of time. 


Landlord and tenant — defective sidewalk 
grating — liability for injuries. A proper- 
ty owner who renews a lease at a time 
when a grating in the adjoining sidewalk 
is in a defective condition is held liable 
in McLaughlin v. Kelly, 230 Pa. 251, 79 
Atl. 552, annotated in 50 L.R.A.(N.S.) 
305, for subsequent injury to a pedes- 
trian through the giving way of the grat- 
ing. 


Landlord and tenant — ice on walk — 
liability of landlord. Although, contrary 
to statute, a property owner lets the prop- 
erty with a conductor pipe casting the 
water on the sidewalk, so as to create 
a nuisance in freezing weather, it is held 
in Cerchione v. Hunnewell, 215 Mass. 
588, 102 N. E. 908, annotated in 50 
L.R.A.(N.S.) 300, that he will not be 
liable for injury to a pedestrian there- 
from, if the lease gave the tenant the 
right to make such alterations and repairs 
as he deemed expedient, and obligated 
him to save the landlord harmless from 
any claim arising from neglect to remove 
snow and ice from the walk. 


Landlord and tenant — letting premises 
in condition forbidden by ordinance — lia- 
bility for injury. The liability of a land- 
lord to a third person for the condition of 
premises in the possession of a tenant is 
considered in Knight v. Foster, 163 N. C. 
329, 79 S. E. 614, annotated in 50 L.R.A. 
(N.S.) 286, which holds that one who 
lets property with a gate swinging across 
the sidewalk contrary to the provisions of 
an ordinance is liable for injury to a 
pedestrian who comes in contact with the 
gate when attempting to pass the prop- 
erty on a dark night. 


Landlord and tenant — nuisance — lia- 
bility. A property owner who undertakes 
to repair a drain leading sewage from the 
house to the gutter is held liable, in Mil- 
ler v. Fisher, 111 Md. 91, 73 Atl. 891, 
annotated in 50 L.R.A.(N.S.) 295, al- 
though the premises are in possession of 








Among the New Decisions 


a tenant, for defective work which results 
in the sewage finding its way onto neigh- 
boring property to its injury. 


Life tenant — increase of corporate stock 
— right to profit. That a bequest of net 
income of a trust estate to a life tenant 
will not carry the profit obtained by exer- 
cising the option given stockholders to 
subscribe for an increase of stock by a 
corporation in whose stock assets of the 
estate are invested,—especially where the 
increase of the capital diminishes the 
value of the original shares, is held in 
the Iowa case of Lauman v. Foster, 135 
N. W. 14, 50 L.R.A.(N.S.) 531. 


Mandamus — to reinstate pupil. When 
a parent makes a reasonable selection 
from the course of studies which has been 
prescribed by the school authorities, and 
requests that his child may be excused 
from taking the same, it is held in the 
Nebraska case of State ex rel. Kelley v. 
Ferguson, 144 N. W. 1039, that the re- 
quest should be granted. If the request 
be denied and the child is expelled or sus- 
pended for a refusal to continue such 
study, mandamus will lie to compel rein- 
statement. 

The recent cases on the right to sus- 
pend or expel pupils from school for mis- 
conduct of the pupil or parent accompany 
the foregoing decision, in 50 L.R.A. 
(N.S.) 266, the earlier authorities having 
been gathered in a note in 41 L.R.A. 
593. 


Master and servant — child operating au- 
tomobile — servant of father. A daugh- 
ter, in using her father’s automobile for 
her own pleasure is held in Birch v. Aber- 
crombie, 74 Wash. 486, 133 Pac. 1020, 
to be his servant in doing so, if he pur- 
chased and kept the automobile for the 
use of his family. 

The recent decisions on the subject are 
appended to the report of the foregoing 
case in 50 L.R.A.(N.S.) 59, the earlier 
adjudications having been gathered in a 
note in 41 L.R.A.(N.S.) 775. 


Master and servant — sale of property — 
termination of relation. As between the 
parties, the relation of master and servant 
is held in Benson v. Lehigh Valley Coal 
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Co. 124 Minn. 222, 144 N. W. 774, 50 
L.R.A.(N.S.) 170, not to necessarily ter- 
minate by the sale and transfer by the 
master to a third person, of the property 
and business in connection with which 
the relation arose and exists. 

Where there is no actual change in 
the management of the business, and it is 
continued in the same general way after 
the sale, by the same servants and em- 
ployees, and the servants are in no way, 
expressly or otherwise, informed of the 
transfer and the consequent change of 
proprietors, the relation is presumed to 
continue for a reasonable time, and the 
master remains liable to them to the same 
extent as though no sale or transfer had 
taken place. 


Mechanics’ lien — contract stipulation 
against — right of materialmen. Where 
the effect of the mechanics’ lien law is to 
give each claimant a direct and independ- 
ent lien, a stipulation in the contract be- 
tween the owner of the building and the 
principal contractor that no mechanics’ 
liens shall be filed is held in the Oregon 
case of Hume v. Seattle Dock Co. 137 
Pac. 752, annotated in 50 L.R.A.(N.S.) 
153, not to preclude laborers, material- 
men, or subcontractors from filing liens, 
unless they have expressly or impliedly 
assented thereto. 


Municipal corporations — initiative and 
referendum — validity. That an ordi- 
nance cannot be validly adopted by initia- 
tive and referendum if it would be void 
if enacted by the city council is held in 
the Nevada case of State ex rel. Davies 
v. White, 136 Pac. 110, which is accom- 
panied in 50 L.R.A.(N.S.) 195, by a 
note in which the case law on the sub- 
ject of the initiative and referendum is 
collated. 


Municipal corporation — notice of claim 

claim arising in private enterprise. 
Section 126, art. 1, chap. 13, Neb. Comp. 
Stat. 1911, requiring the filing of a notice 
with the city clerk of a municipal cor- 
poration within thirty days from the time 
a right of action for an unliquidated 
claim accrues, as a condition precedent 
to an action thereon, is held in Henry v. 
Lincoln, 93 Neb. 331, 140 N. W. 664, an- 








336 


notated in 50 L.R.A.(N.S.) 174, to apply 
to claims against such a corporation aris- 
ing out of the performance of its cor- 
porate duties, but has no application to 
a case arising out of the conduct by it of 
a purely private business enterprise, vol- 
untarily entered into, which is entirely 
outside of its ordinary governmental 
functions or corporate duties. 

The view taken in this case, that the 
requirement as to notice does not apply 
to torts committed by the municipality in 
the exercise of its private, as distin- 
guished from its governmental, functions, 
is supported by D’Amico v. Boston, 176 
Mass. 599, 58 N. E. 158, holding that 
the city of Boston having contracted with 
Southborough to provide a safe and con- 
venient means of travel until the comple- 
tion of a new way to take the place of 
existing highways the fee of which had 
been taken by the city for the purposes of 
a water basin, it was liable to a person 
injured in the use of a temporary way, to 
the same extent to which an individual 
would have been liable, and the plaintiff 
was not bound to give the notice required 
by the statute. The terms of the statute 
are not set out, but it seems to have been 
assumed that the claim would have been 
within the statute if the city had been act- 
ing in its governmental, as distinguished 
from its private, capacity. 


Municipal corporation — strengthening 
bridge for private use. The question 
whether, where a street or bridge is for 
the first time to be used by a railroad 
company, a municipality has the power to 
pledge public funds for the purpose of 
adapting the street for such use, was con- 
sidered in Minneapolis, St. P. R. & D. 
Electric Traction Co. v. Minneapolis, 124 
Minn. 351, 145 N. W. 609, annotated in 
50 L.R.A.(N.S.) 143, which holds that 
the city of Minneapolis has no power to 
enter into a contract with a company op- 
erating a commercial railway, by which 
the city agrees to bear part of the expense 
of strengthening a city bridge which the 
railway company desires to cross with its 
cars, where the bridge is already of suffi- 
cient strength and construction to accom- 
modate general travel, and the sole pur- 
pose of the improvement is to permit the 
operation of such railway cars thereover. 
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Negligence — attempt to ride vicious horse 
past automobile. The rider of a vicious 
horse, upon seeing an automobile ap- 
proach, and knowing that an attempt to 
pass it will result in a struggle for the 
mastery between himself and the horse, 
is held negligent in the Iowa case of 
Dreier v. McDermott, 141 N. W. 315, an- 
notated in 50 L.R.A.(N.S.) 566, in at- 
tempting to keep the horse in the road 
while the automobile passes, without 
warning the driver of the danger, so that 
in case he is thrown and killed the driver 
of the automobile cannot be held liable 
for the injury. 


Note — non-negotiability — want of in- 
dorsement — effect. | Non-negotiable, as 
well as negotiable, instruments are neld 
in Johnson County Sav. Bank v. Scoggin 
Drug Co. 152 N. C. 142, 67 S. E. 253, 
annotated in 50 L.R.A.(N.S.) 581, to be 
within the rule that production of a note 
at the trial without indorsement is suffi- 
cient to entitle the equitable owner to 
recover thereon, the production being 
prima facie evidence of ownership, noth- 
ing else appearing. 


Officer — vacancy — regular election. 
The courts are in conflict as to the mean- 
ing of the phrase “next general election” 
or similar expression, used in the statutes 
providing for the filling of vacancies in 
public offices. In the absence of specific 
constitutional or statutory construction, 
some courts take the view that such 
phrases mean the election next in point of 
time, while others hold that such phrases 
refer to the next election at which a suc- 
cessor to the office would have been elec- 
ted had there been no vacancy. The case 
of Wendorff v. Dill, 83 Kan. 782, 112 
Pac. 588, annotated in 50 L.R.A.(N.S.) 
359, holds that an election at which 
judges of the district court are to be cho- 
sen for a full term in any of the judicial 
districts of the state is, as to that office in 
every district, a “regular election” with- 
in the meaning of the constitutional pro- 
vision that, “in case of vacancy in any 
judicial office, it shall be filled by ap- 
pointment of the governor until the next 
regular election that shall occur more 
than thirty days after such vacancy shall 
have happened.” 
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Parks — dedication — use for library site. 
The erection of a public library building 
upon a portion of a tract of land devised 
to a city upon condition that it shall be 
used forever as a public park is held in- 
consistent in Hopkinsville v. Jarrett, 156 
Ky. 777, 162 S. W. 85, with the purpose 
for which the park was dedicated, and 
amounts to a diversion. 

The recent authorities on the question 
accompany the foregoing decision in 50 
L.R.A.(N.S.) 465, the earlier cases hav- 
ing been gathered in a note in 25 L.R.A. 
(N.S.) 980. 


Pleading — theory of case — necessity 
for. Under Kan. Code (Code Civ. Proc. 
§ 10, Gen. Stat. 1901, § 4438), all distinc- 
tive forms of civil actions are abolished, 
and, in a civil action which may be 
founded upon either contract or tort, the 
plaintiff is not required to state upon 
which he relies as the basis of the action, 
and generally, if he should make such a 
statement and be mistaken, the statement 
would be immaterial. All that a plain- 
tiff is now required to do is to state the 
facts constituting his cause of action, in 
ordinary and concise language, and with- 
out repetition. 

This is the holding of Cockerell v. 
Henderson, 81 Kan. 335, 105 Pac. 443, 
which is accompanied in 50 L.R.A. 
(N.S.) 3, by an extensive note on the 
necessity of a theory of the case in plead- 
ing. 


Principal and agent — liability of agent. 
That one who performs services at the re- 
quest of an agent, who fails to disclose 
his principal for whom the request is 
made, may recover of the agent therefor, 
is held in the West Virginia case of Cur- 
tis v. Miller, 80 S. E. 774, 50 L.R.A. 
(N.S.) 601, which further holds that if 
an agent would avoid personal liability, 
the duty is on him to disclose his prin- 
cipal, and not on the party with whom he 
deals to discover him. 


Public improvement — remonstrance — 
who are “landowners.” The doctrine of 
equitable conversion is held in the Indi- 
ana case of Lantz v. Caraway, 103 N. E. 
335; annotated in 50 L.R.A.(N.S.) 32, 
not to preclude the owners of an interest 
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in the proceeds of a sale of realty directed 
to be made upon the death of a life ten- 
ant, by a will which does not express an 
intention to pass title to the executor, 
from being counted as “landowners,” for 
the purpose of determining the sufficiency 
of a remonstrance against a proposed 
public improvement. 


Sale — goods to be manufactured — vest- 
ing of title. It is said in Stewart v. Hen- 
ningsen Produce Co. 88 Kan. 521, 129 
Pac. 181, that the prima facie rule of con- 
struction of a contract for the sale of 
goods not in existence, but to be pro- 
duced by the seller, is that the parties in- 
tended that the property vested in the 
buyer and the right to the price in the 
seller as soon as the contract came to 
relate to specific ascertained goods; and 
the inquiry in such a case must always be 
whether there is any sufficient indication 
of a contrary intention. 

The decisions as to when title passes 
under contract for sale of goods to be 
produced or manufactured are collated in 
the note appended to the foregoing case 
in 50 L.R.A.(N.S.) 111. 


Sales — stipulation for rescission at any 
time. That the option reserved to the 
purchaser of bonds by a stipulation that 
if, after consulting others, she should 
desire to withdraw her investment, she 
might at any time return the bonds and 
withdraw her investment with a 6 per 
cent earning per annum, must be exer- 
cised within a reasonable time, is held 
in the Washington case of Brooks v. 
Trustee Co. 136 Pac. 1152. 

This case further determines that the 
exercise of an option to rescind a pur- 
chase within a reasonable time, more than 
six years after the transaction, is too late. 
The cases construing option clauses or 
provisions entitling a purchaser to return 
the property where the right to exercise 
the option is unqualifiedly given are col- 
lated in the note accompanying the fore- 
going decision in 50 L.R.A.(N.S.) 594. 


School — right cf Indian to aitend — 
arate schools. Children of Indian blood 
whose parents are citizens of the United 
States and reside in a particular school 
district, conforming to the customs and 
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habits of civilization, are held entitled, in 
the Oregon case of Crawford v. District 
School Board, 137 Pac. 217, annotated in 
50 L.R.A.(N.S.) 147, to attend the school 
in such district. 

But it is further held in that case that 
a school board has not, in the absence of 
statutory authority, power to establish 
separate schools in the district for chil- 
dren of Indian blood. 


Set-off — by surety on note. A surety 
on a note payable to a bank is held, in 
the Tennessee case of Knaffle v. Knox- 
ville Bkg. & T. Co. 159 S. W. 838, anno- 
tated in 50 L.R.A.(N.S.) 167, not en- 
titled upon the bank’s becoming insolvent, 
to set off his deposit account upon the 
note, if the principal remains solvent and 
no proceedings have been taken against 
the surety. 


Tax invalid deed correction. 
When the grantee in a tax deed receives 
a void instrument, he is held entitled, in 
State ex rel. Ebbert v. Fouts, 26 N. D. 
599, 145 N. W. 97, annotated in 50 
L.R.A.(N.S.) 316, upon proper applica- 
tion, to the issuance to him of a valid tax 
deed, providing the proceedings leading 
up to the same are in all things valid. 


Tax — membership in board of trade. 
A membership in the Duluth Board of 
Trade is held in Re Personal Property 
Taxes, 124 Minn. 398, 145 N. W. 108, 
annotated in 50 L.R.A.(N.S.) 255, to be 
property which the legislature, under the 
Constitution of the state, might by appro- 
priate laws tax. 


Tax — property of foreign municipality. 
The unusual question of the right of a 
municipality to tax property within its 
territory belonging to a municipality of 
another state is considered in State ex 
rel. Taggart v. Holcomb, 85 Kan. 178, 
116 Pac. 251, annotated in 50 L.R.A. 
(N.S.)243, which holds that a water plant 
owned by a municipality of Missouri and 
located in Kansas is subject to taxation 
under the laws of Kansas. That the ex- 
emption from taxation of the property of 
the state and any of its municipalities, 
provided for in the Constitution and stat- 
utes, refers to the municipalities of Kan- 
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sas, and not to those of another sfate; 
that when a state, or any of its municipal- 
ities, goes into another state and there ac- 
quires and uses property, it does not 
carry with it any of the attributes of sov- 
ereignty nor exercise of governmental 
power. It has no other or greater right 
there than any other private owner of 
property, and its property is subject to 
the taxation which the laws of that state 
impose. 


Telegraph — duty to transmit message — 
diversion to telephone. The filing of a tel- 
egraph message for a destination to 
which there is a continuous telegraph 
line is held in the Arkansas case of 
Western U. Teleg. Co. v. Alford, 161 
S. W. 1027, annotated in 50 L.R.A. 
(N.S.) 94, to require the transmission 
of the message the whole distance 
by telegraph, although the receiving 
company does not control the line to des- 
tination, and it cannot divert the message 
to a telephone. 

This holding, that, if the initial com- 
pany does not operate a telegraph line 
to its destination, a sender has the 
right to select a route beyond such 
company’s last receiving office, seems to 
be supported by all of the cases reported 
upon the subject. There are but few re- 
ported cases in which the question was 
involved where the court passed directly 
upon the question, but there are also a 
few where the case is supported by impli- 
cation. The holding, that an implied 
contract to transmit by telegraph, and 
in no other manner, arises out of the fact 
that the message was given to a telegraph 
company for transmission, is also sup- 
ported by the few cases in which the 
question happened to arise. 


Trover — mortgaged property — sale by 
factor — accounting to mortgagor. Factors 
who sell property which is subject to 
chattel mortgage in another state from 
which it is shipped, and account for the 
proceeds to their consignor, without no- 
tice of the mortgage, are held, in the 
Tennessee case of J. T. Fargason Co. v. 
Ball, 159 S. W. 221, annotated in 50 
L.R.A.(N.S.) 51, not liable to the mort- 
gagee as for a conversion. It may be 
said that while the contrary rule prevails 
in Tennessee and in some other jurisdic- 
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tions, as to factors or warehousemen at 
least, the general rule supported by the 
great weight of authority, however, is 
that an agent, broker, factor, commission 
merchant, or auctioneer receiving proper- 
ty from his principal, and selling the same 
under the latter’s instruction and paying 
him the proceeds of the sale, is thereby 
guilty of unlawfully converting the prop- 
erty if his principal has no title thereto, 
and no right to sell the same, and is liable 
to the true owner of the property for its 
value, and his good faith, want of knowl- 
edge or notice of an outstanding title in 
a third person, or belief in his principal’s 
title, is no defense to the action. 


Voluntary association — expulsion of 
member. The novel question whether ac- 
quittal of a criminal charge in the courts 
is a bar to expulsion from an association 
for the same acts was presented in Miller 
v. Hennepin County Medical Soc. 124 
Minn. 314, 144 N. W. 1091, 50 L.R.A. 
(N.S.) 579, which holds that the Henne- 
pin County Medical Society, a voluntary 
association of physicians and surgeons, 
the by-laws of which provide for the 
trial of a member for a criminal offense 
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or for misconduct, and provide a penalty 
by discipline or expulsion, may try a 
member for acts which were necessarily 
involved in a criminal charge tried in the 
district court, and of which the member 
was acquitted. 


Water — pollution by city — sewage — 
necessity. The necessity for disposing of 
the sewage of a city is held, in Bird ex 
rel. Emmons v. Grand Rapids, 175 Mich. 
503, 141 N. W. 890, 50 L.R.A.(N.S.) 
473, not tu justify the casting of the sew- 
age into a stream so as to constitute a 
nuisance to lower riparian owners. 


Will — power coupled with interest — 
sale of city lots. A will authorizing and 
empowering trustees to sell unproductive 
city lots devised to them in trust for tes- 
tator’s daughter, whenever in their opin- 
ion it shall be to her interest and 
advantage to do so, is held in Atzinger v. 
Berger, 151 Ky. 800, 152 S. W. 971, an- 
notated in 50 L.R.A.(N.S.) 622, to couple 
the power with an interest, so that one 
may make a valid conveyance upon re- 
fusal of the other to qualify. 


Recent English and Canadian Decisions 


[Note.—The more important of these decisions will be reported, with full annotation, in British Ruling Cases. ] 


Attorney and client — retainer to collect 
claim — authority to compromise by assent- 
ing to assignment for benefit of creditors. 
Assuming that an attorney has implied 
authority to compromise a judgment 
which he has obtained for his client, such 
authority does not extend to such a com- 
promise as entering into a deed of ar- 
rangement which involves entering into 
relations not merely with the debtor, but 
with the trustee and the other creditors 
of the debtor. The assent of the at- 
torney to an assignment for the benefit 
of creditors will not, therefore, preclude 
his client from relying upon such assign- 
ment as an act of bankruptcy. Re A 
Debtor [1914] 2 K. B. 758. 


Bankruptcy — life insurance policy an as- 
set in first bankruptcy — second bankruptcy 
— reimbursement of trustee in, for premiums 


paid during interval. A  bankrupt’s life 
was insured under circumstances which 
rendered the policy an asset of his bank- 
rupt estate. His trustee was not, how- 
ever, aware of the existence of the policy, 
on which the bankrupt continued to pay 
premiums for six years, when he became 
bankrupt a second time, and shortly after- 
wards died. It was held that the trus- 
tee in the first bankruptcy was under no 
obligation, legal, equitable, or moral, to 
allow, out of the proceeds of the policy, 
to the trustee in the second bankruptcy 
the amount of the premiums paid by the 
debtor. Re Phillips [1914] 2 K. B. 689. 


Corporation — directors — what amounts 
to a board meeting. A corporation hav- 
ing vacancies on its board of directors 
was unable to proceed because of the re- 
fusal of one of the directors to attend any 
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board meeting at which the remaining di- 
rector should be present. The position 
of the affairs of the company became so 
serious that one of them, who was the 
chairman, was advised to meet the other 
wherever he could be found, and to use 
his casting vote as chairman in case the 
other should refuse to agree to the ap- 
pointment of additional directors. He 
accordingly met the other on a railway 
station platform, proposed the names of 
additional directors, and declared them 
elected. On meeting the same director 
the next day in the offices of the corpora- 
tion, where such director had come to at- 
tend a general stockholders’ meeting, he 
proposed other names, and similarly de- 
clared them to be elected, notwithstand- 
ing the other director disregarded his 
proposal. Under these circumstances it 
was held, in Barron v. Potter [1914] 1 
Ch. 895, that though a board meeting of 
directors can be held under informal cir- 
cumstances, the casual meeting of two 
directors as above described could not be 
treated as a board meeting at the option 
of one against the will and intention of 
the other. 


Criminal law — evidence — admissibility 
of bank book to show possession of unusual 
sum. The supreme court of Alberta 
holds, in Rex v. Minchin, 22 Can. Crim. 
Cas. 254, 15 D. L. R. 792, that the private 
bank account of an accused cashier is ad- 
missible in evidence against him on a 
charge of embezzlement to show that the 
deposit of money in his private account 
at or about the time of the alleged embez- 
zlement is too large 1o be accounted for 
by his salary or known income, as tend- 
ing to show that the missing money went 
into his possession. 


Death — action for wrongfully causing — 
right of plaintiffs to repudiate release fraudu- 
lently procured. That the persons entitled 
to maintain an action for damages from 
the wrongful death of another may attack 
a release obtained from the decedent, 
which is set up as a defense, on the 
ground that it was fraudulently procured, 
although the personal representative of 
the decedent is not a party to the suit, 
and without tendering back or paying into 
court the money paid as consideration for 
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the release,—is held in British Columbia 
Electric R. Co. v. Turner, 49 Can. S. C. 
470. 


Lottery — prize competition — sentence 
building. A newspaper instituted a prize 
competition, the terms of which were that 
each competitor was to select one of a 
number of given words, and compose a 
short sentence which defined or illus- 
trated the word selected, the initial letter 
of each word in the sentence to be a let- 
ter occurring in the selected words; and 
that the decision of the editor as to the 
prize winners should be final. Each sen- 
tence was to be accompanied by a pay- 
ment of sixpence. Three hundred and 
twenty-three prizes were offered, aggre- 
gating £1,000. It was held that, though 
not involving a very high degree of skill, 
the competition was not dependent en- 
tirely on chance, and therefore was not 
a lottery. Scott v. Director of Public 
Prosecutions [1914] 2 K. B. 868. 


Master and servant — independent con- 
tractor — blasting operations. The em- 
ployer of an independent contractor is li- 
able for damages occasioned by blasting 
done in such a way as to cast rocks upon 
adjoining property, although this might 
have been avoided by taking proper pre- 
cautions, where the employer must have 
known that in the ordinary course of 
things it would be necessary to take such 
precautions. Vancouver Power Co. v. 
Hounsome, 49 Can. S. C. 430. 


Seduction — adopted daughter — right of 
woman living with husband to maintain action. 
That the foundation of the action for se- 
duction is not the relation of parent and 
child, but that of master and servant, and 
therefore that a married woman living 
with her husband cannot maintain an ac- 
tion for the seduction of her adopted 
daughter who lived in their household, 
and, without, any specific contract of 
service, performed there ordinary dom- 
estic duties, being provided with clothes 
and pocket money out of the husband’s 
money, the services in such case being 
considered as rendered to the husband,— 


— in Peters v. Jones [1914] 2 K. B. 
a 
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Little New in Patents. There may be 
nothing new under the sun, but there are 
a lot of new combinations. 

Some time ago a man went to a friend, 
and asked if he would help him get a 
patent. 

“What have you got?’ the friend 
asked. 

The inventor hesitated. 

“It’s a money coiner, all right,” he re- 
plied. “Something absolutely new.” 

“Good. Better let me see it.” 

Finally the inventor came across with 
the precious discovery. It was a metal 
band to wear upon a finger, with a bit 
of blotting paper attached to it. Every 
bookkeeper and accountant and letter 
writer would want one,—that meant un- 
told thousands. 

“T’ll look in the patent office records,” 
said the friend, “and find out if they have 
recorded any similar device.”’ 

He looked,—and found fifty-seven de- 
vices of precisely the same character.— 
Cleveland Plain Dealer. 


Attaching a Hole. An amusing in- 
stance of legal sharp practice is set forth 
in the annals of Westerly, Rhode Island. 
It occurred a hundred years ago, when, 
it seems, lawyers were quite as adroit at 
quibbling as certain of their successors 
are to-day. 

A farmer of broken fortunes hired for 
cultivation a piece of land, agreeing to 
pay for the use thereof with a certain 
proportion of the crop. He planted po- 
tatoes, and had an unusual degree of 
success. Being without a store-room, he 
obtained the consent of a neighboring 
landholder, and deposited his share of 
the potatoes in what farmers call a po- 
tato-hole; that is, an excavation in the 


341 


AN yaint and Cu 
= 


To all facts there are laws. 


—Owen Meredith. 


C ~ | 
A 
SZ 


sata a 
aS 
Cs 











earth, in which the potatoes are placed 
and covered with earth and straw in the 
form of a pyramid. 

Shortly afterward he had occasion to 
go to Connecticut, and one of his cred- 
itors seized the opportunity to attach the 
‘“potato-hole.” 

Upon this another creditor bestirred 
himself, and consulted a lawyer as to 
what could be done to secure his claim. 
The attorney was equal to the occasion. 
He secured the issuing of a second writ, 
by which an attachment was levied upon 
the potatoes in the potato-hole, the docu- 
ment specifically setting forth that the 
potato-hole should be left upon the land 
where it was found. 

The warrant was promptly served, and 
when the first creditor appeared upon the 
scene he found the potato-hole, but not 
the potatoes. 


Chickens, Foxes, and the Gospel. “Some 
years ago,” says a Louisville man, “at a 
session of the legislature of Kentucky an 
effort to repeal the law offering a bounty 
on foxes’ scalps was made, but was de- 
feated by the appeal of a member from a 
mountainous and sparsely settled region. 

“Do the gentlemen want to deprive 
my constituents and me of the benefits 
of hearing the Gospel preached?’ he de- 
manded, with indignation in his tone and 
overspreading his rugged countenance. 
‘We are all Methodists up my way, and 
our preachers won’t come without we can 
give ’em chickens. We can’t raise chick- 
ens unless the foxes are killed by some- 
body, that’s sure; and there aint anybody 
that can afford to spend their time hunt- 
ing foxes and get nothing to pay for it. 
So, gentlemen, if you repeal this law, 
you'll be depriving my constituents of the 
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benefit of hearing the Gospel preached ; 
that’s the way it looks to me.’ 

“This reasoning was too much for the 
Legislature, and for the time being the 
law was not repealed.” 


Whom Serve Ye? In the ’90’s the fol- 
lowing appeared upon the letter head of 
a well-known Nebraska attorney : 
“Advocatus Dei Advocatus Diaboli 

[ Attorney’s name] 
“Le Diable Est Mort” 


The Suit Survives. For eight years H. 
J. Stark has fought in court for posses- 
sion of a 6-acre strip of land along the 
Missouri river front back of the Armour 
packing plant. He was awarded posses- 
sion of the land recently by Judge H. J. 
Smith, of the Wyandotte county district 
court, but this will not end the litigation. 
Hunter M. Meriwether, the defendant, 
will appeal to a higher court. 

Since the suit was brought many 
changes have taken place. Here are a 
few of them: 

Jane Stark, who filed the suit, has died. 

The common pleas court, in which it 
was filed, has been abolished. 

E. L. Fischer, the attorney who 
brought it, has become a judge of the 
court. 

Four attorneys who have been connect- 
ed with the litigation have died. 

The land has increased in value from 
$20,000 to $70,000. 

The suit is one of a large number 
growing out of the damage done by an 
early-day ice gorge at Kaw Point. The 
return of the Missouri to its old chan- 
nel, and the dispute of the corporations 
and individuals over the ownership of 
the land thus formed, has furnished 
grounds for endless litigation, both in the 
Wyandotte county and the United States 
courts. 

“This is a good illustration of the vicis- 
situdes of litigation,” said Col. E. C. Lit- 
tle, who now represents the Starks. 
“Eight years since it was filed, the woman 
who filed it dead, the court in which it 
was filed no longer existing, and the deci- 
sion in a court which did not exist at the 
time it was filed.” 


Sayings in Court. Witness (at Porth) : 


“Defendant hit me with his foot and 
kicked me with his fist.” 

A man at Willesden disputed with the 
policeman as to the time he was arrested. 

“The policeman must be right,” said 
Mr. Charles Lee, the magistrate. “They 
say, ‘If you want to know the time, ask 
a policeman.’ ” 

A suspect who was charged before Mr. 
Plowden at Marylebone was said to have 
told the officer who arrested him that he 
had been listening to the “spouters” in 
Hyde Park. 

Mr. Plowden. “You must not speak so 
disrespectfully of the orators of the coun- 
try. Graceful rhetoricians you should 
call them.” 

At Hampstead, charged with being 
drunk and disorderly, a Shadwell Heath 
chimney sweep said he had a splendid 
character, “having been in one place for 
three hundred years.” When the court 
laughed, he said, “Of course, I don’t 
mean that I personally have been in one 
place for that time, but my family have.” 

Boasting of his memory, a witness at 
Wandsworth county court said he could 
remember what every painter engaged on 
a certain job last October was doing on 
any particular day mentioned. 

Counsel pointed out that twenty-nine 
painters were engaged, and he asked the 
witness what a man named Gardiner was 
doing on Oct. 17. 

The witness. “He was mixing paint.” 

Counsel. “It is surprising you should 
remember that. How do you know Gar- 
diner mixed paint?” 

The Witness. “Because I am Gardi- 
ner.” —Tit-Bits. 


Took Payment in Milk. That a person 
on whose lawn a strange cow is caught 
making its dinner has a legal right to take 
milk from the animal as toll was the de- 
cision of Squire Michael P. Tierney, of 
Northumberland, Pa. 

Mrs. William Boyer and Mrs. Harri- 
son Hess are neighbors, and Mrs. Boyer 
keeps a cow. Repeatedly it got over to 
her yard, and made a meal off the new 
grass and vegetables, Mrs. Hess said. 

To-day the cow got over again, and 
while chewing a cud of choice salad roots 
Mrs. Hess milked it dry. 

Mrs. Boyer returned home to see her 
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neighbor carry a bucketful of the Jersey 
product, into the house. She “flew” to 
the squire’s office and demanded “law” 
and “damages.” After hearing both sides 
Squire Tierney said: 

“Mrs. Hess is right. She is entitled to 
pay even if she has to milk her visitor to 
get it. Case dismissed.” 


Unlawful Detention of Calves From Their 
Mothers. What may be termed a classic 
plea for the cow, if not the appellee, in 
the case of the state of New Mexico, ap- 
pellant, vs. Clarence Brooken, appellee, 
is included in the latter’s brief filed in 
the state supreme court by Carlsbad at- 
torneys. Their client was indicted for 
“unlawfully holding under herd in a cer- 
tain pasture, twelve calves of neat cattle 
of the value of ten dollars each, then 
and there by interfering with the free- 
dom of said calves, the said calves being 
then and there under the age of seven 
months, and not being young animals ac- 
companied by their mothers, nor calves 
of milch cows actually used to furnish 
milk for household purposes or for car- 
rying on a dairy; contrary to the form 
of the statute in such case made and pro- 
vided, and against the peace and dignity 
of the state of New Mexico.” The in- 
dictment was quashed and the state ap- 
pealed. 

Attorneys Armstrong and Botts come 
back at the state in the following man- 
ner: “Too much is made to depend upon 
the cow. If she is gracious enough to 
come forward at the proper time, and 
establish her claim to the calf beyond a 
reasonable doubt, and will thereupon 
suckle her disputed offspring, all good 
and well; otherwise, it were better that 
that calf had never been born. That the 
calf might refuse to carry out its part of 
the necessary procedure seems never to 
have been considered by the legislature, 
or, if considered, it was determined that 
the same dire result should follow the 
ownership of a cow whose parental con- 
trol was insufficient to compel absolute 
obedience on the part of her calf at the 
time of the test. Discipline is a good 
thing, and, without doubt, calves should 
be held to the same implicit obedience to 
their parents’ wishes and commands as 
are the offsprings of those beings of sup- 
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posed greater intelligence. While recog- 
nizing the probable application of the 
rule ignorantia legis neminem excusat, 
yet we doubt if the average New Mexico 
cow realizes her great responsibility. 
“We love the cow; God bless her. She 
furnishes us nourishment suitable to our 
tastes and digestive capacities upon our 
advent into this vale of tears, and, now 
that we are older, provides the golden 
head to our staff of life, and, when fees 
are liberal and collections good, an oc- 
casional tea-bone or porter house. She 
furnishes ‘the sweet breath of kine’ to 
the itinerant city dweller that makes him 
long for the simple life. On many a cold 
frosty morning we have warmed our bare 
feet where she has lain during the night, 
and on summer evenings when the flies 
were bad have whistled merry tunes to 
the time of snow-white streams descend- 
ing into the shining bucket, never falter- 
ing even when she would wrap her tail 
lovingly about our neck, although she was 
fresh from a green rye pasture. We 
have worked for hours with a recalci- 
trant two-year-old who seemed to prefer 
the old freedom to the restrictions of a 
matron, in an endeavor to persuade her 
to perform her maternal duties to her 
first-born, and have been compelled in 
the end to turn the youngster over to the 
good graces of its grandmother, yet we 
never murmured; and, while we would 
rather trust ourselves to the charity, good 
judgment, and kind heart of some cows 
we have known than to the narrowness 
of some of their owners or inspectors, yet 
it should be borne in mind that the legis- 
lature has not provided a means of se- 
lecting these particular cows by popular 
vote, political appointment, or otherwise, 
and we can’t believe that, under our or- 
ganic law, we can be compelled to intrust 
our constitutional rights and liberties to 
the capricious whims of every long- 
horned, drag-tailed, bogged-down, flea- 
infested, locoed brindle heifer on the 
range. We may say that we don’t be- 
lieve the Constitution will permit the ele- 
vation of cattle to the bench in a state 
where women are not even allowed to 
vote. Then, too, the statute cannot stand 
under the humane laws of the state. Con- 
sider for a moment the awful strain 
which the cow might, at times be com- 
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pelled to undergo; that notwithstanding 
some avaricious rustler may have hur- 
ried her across the Texas line, and re- 
gardless of the fact that she may have 
shuffled off this mortal coil, and jour- 
neyed to that undiscovered country from 
whose bourne no traveler ever returned, 
and even though she may be knee-deep 
in the clover of cow-heaven, yet, upon 
demand, she must return to the barren 
wastes of the ‘Ilano estacado’ and claim 
and suckle that calf. We don’t believe 
the average cow would do it, even though 
her master and the owner of her calf 
must languish in jail because of her 
default.”—Albuquerque Morning Jour- 
nal. 


Trial by His Peers. Out in Montana a 
colored individual was charged with petit 
larceny by another of his race. The wit- 
nesses were also colored, with the excep- 
tion of two. One trial was had before a 
white jury, who were unable to agree and 
were discharged by the justice. 

The county attorney then conceived the 
idea of retrying the case before a jury of 


colored men, which was consented to by 
Messrs. Dillavon, Moore & Tate, defend- 


ant’s counsel. The jury took the case 
very seriously, and after mature delib- 
eration agreed upon a verdict of acquit- 
tal. The case excited much comment, as 
it was the first time in the history of the 
state that a jury composed entirely of the 
negro race had ever been impaneled. 


A Strange Proof. Lord Eldon in his 
“Anecdote Book” gives the following in- 
stance of a slight, but fatal, circumstan- 
tial evidence: “I remember in one case 
where I was counsel, for a long time the 
evidence did not appear to touch the pris- 
oner at all, and he looked about him with 
the most perfect unconcern, seeming to 
think himself quite safe. At last a sur- 
geon was called who stated that the mur- 
dered man had been killed by a gunshot 
in the head, and he produced the matted 
hair and stuff taken from and out of the 
wound, which was all hardened with 
blood. When a basin of hot water was 
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brought to soften the clotted blood. a 
piece of printed paper appeared—the 
wadding of the gun—which proved to 
be the half of a ballad. As the other half 
of the ballad had been found in the man’s 
pocket when he was taken, he was on this 
evidence alone convicted and hanged.”— 
T. P.’s Weekly. 


Little Stories of a Barrister. Sir Doug- 
las Straight, the famous lawyer, politi- 
cian, and journalist, who has just died, 
used to tell of an amusing experience 
which befell him while he was practising 
at the bar. One day he went into a bar- 
ber’s shop to be shaved, and he was a 
little surprised to see the lady of the shop 
staring at him from time to time through 
the glass door. When he got into the 
street again a policeman ‘accosted him and 
said: 

“I am very glad to find you have come 
out, sir,” and then went on to explain that 
his anxiety was due to the fact that the 
barber had come out of a lunatic asylum 
only the previous week, and his relations 
were wondering whether they would have 
to send him back again. 

Perhaps Sir Douglas’s best story, how- 
ever, related to the time when he stood 
as a Parliamentary candidate. “In 1870,” 
he said, when telling the story, “a depu- 
tation came to me from Shrewsbury and 
said, “We will have you.’ For six weeks 
I worked like a galley slave, and then 
beat my opponent, Mr. Coates, by thirty- 


‘eight votes. I telegraphed to my wife, ‘I 


am in by thirty-eight over Coates,’ but 
the message went through as ‘thirty- 
eight overcoats.’ ” 

When Straight and Williams were at 
the bar together, they were usually spok- 
en of as “the Twins,” because of their 
great friendship. On one occasion they 
had been hotly opposing each other in a 
case at Guildhall, and on leaving the court 
went off arm-in-arm to the place where 
they had agreed to lunch. A by-stander, 
who had listened to their hot controversy 
in the court, observed sarcastically : 

“Lor, Bill, ain’t we bin sold! It’s alla 
put-up job. Just look at ’em now—arm- 
in-arm, roarin’ and larfin.’ ”—Tit-Bits. 
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Life Sketch of Hon. Jose — Her- 
nandez, Chief Justice of the Supreme 
Court of Porto Rico 


HONORABLE José Conrado Hernan- 

dez was born in Aibonito, Porto 
Rico, on February 19, 1849, and attended 
the public schools in said city, and after- 
wards entered the Jesuit College at San 
Juan, and in 1865 graduated as Bachelor 
of Arts. He then went to Spain and en- 
tered the University of Salamanca, 
where, in 1873, he obtained the degree of 
licentiate in civil and canon law, and af- 
terwards received the degree of Doctor 
of Theology in the Salamanca Central 
College. Soon afterwards he returned to 
his native country, and in 1874 was ad- 
mitted to the bar by the Audiencia Terri- 
torial de Puerto Rico (highest court in 
the island). In the same year he was ap- 
pointed acting judge of first instance at 
San German, and in 1875 was trans- 
ferred in the same capacity to Arecibo, 
Porto Rico. From 1877 to 1880 he was 
assistant district attorney in Humacao, 
and he then entered the judicial career of 
Spain, and was afterwards appointed act- 
ing judge of San German, Mayaguez, and 
Guayama, respectively. From 1880 to 
1883 he was judge of first instance at 
Aguadilla; Judge of first instance at 
Mayaguez from 1883 to 1884; assistant 
prosecuting attorney in San Juan from 


1884 to 1888. 


He was then transferred to Cuba as 
judge of first instance of Santiago de 
Cuba from 1888 to 1889; and associate 
justice of the district court of Pinar del 
Rio Cuba, from 1889 to 1890, and the as- 
sociate justice of the criminal district 
court of Santa Clara, Cuba, from 1890 to 
1891. 

He was then transferred to the 
Philippine Islands, and served from 1891 
to 1893 as associate justice of the terri- 
torial court of Cebu; prosecuting attorney 
of the territorial court of Vigan from 
1893 to 1894, and associate justice of the 
territorial court at Manila from 1894 to 
1898. In 1898 he was appointed by the 
Spanish government associate justice of 
the territorial court of Porto Rico, and in 
the same year, after the change of sov- 
ereignty in the island of Porto Rico, he 
was appointed by the American military 
government presiding justice of one of 
the departments of the Supreme Court of 
Porto Rico, which position he held until 
1899, when he was appointed associate 
justice of the newly created Supreme 
Court of Porto Rico, and, after the en- 
actment of the Foraker act, he was re- 
appointed by President McKinley asso- 
ciate justice of the Supreme Court of 
Porto Rico, and on April 24, 1909, was 
appointed by President Taft chief jus- 
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tice of Porto Rico in lieu of the late Mr. 
Chief Justice Quifiones. 

During his stay in the Philippine Is- 
lands, Mr. Chief Justice Hernandez was 
especially assigned by the Spanish gov- 
ernment to the investigation and prosecu- 
tion of the treasurer and certain officials 
of the Treasury Department of said Is- 
lands for embezzle- 
ment, and he was 
also especially as- 
signed to the inves- 
tigation of charges 
brought against 
General Junqueras, 
then governor of 
the Island of Cebu. 
Mr. Chief Justice 
Hernandez has 
been the only Por- 
to Rican who has 
held the position 
of associate justice 
of the territorial 
court of Porto Rico 
(according to the 
Spanish law an as- 
sociate justice of 
the territorial court 
could not act as 
such within the ju- 


dicial district 
wherein he was 
born). Chief Jus- 


tice Hernandez has 
dedicated all his’ 
life to the noble 
functions of administering justice, and 
now holds the position of Chief Justice 
of Porto Rico. 


Hon. Edward E. Cushman 
Judge U. S. District Court 


ONORABLE Edward E. Cushman 
was born on a farm in Louisa coun- 
ty, in the State of Iowa, in 1865. His 
father, Henry Cushman, was a physician. 
He received a common and high school 
education in his boyhood, and from 1886 
to 1889, in Wyoming, worked in a saw- 
mill, as a cowboy, and at freighting, and 
also taught school. 
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Without taking a collegiate course, he, 
by private study, fitted himself for the 
practice of law, and after an exceeding- 
ly creditable examination, was admitted 
to the bar at Colfax, Nebraska, in 1889. 
He practised his profession in Nebraska 
until 1893, when he located at Tacoma, 
Washington, his present home, where 

' he engaged in gen- 
eral practice, en- 
tering the law firm 
of his brother, the 
late Washington 
Congressman, 
Francis W. Cush- 
man. In 1900 he 
was appointed as- 
sistant United 
States district at- 
torney, serving un- 
til 1904, During 
the succeeding two 
years, his work 
was principally 
preparing and ar- 
guing cases before 
the court of ap- 
peals for the ninth 
circuit, as a special 
assistant to the 
United States at- 
torney general, 
with headquarters 
at San Francisco. 
Afterwards, he 
was engaged in the 
general practice of 
law, until appointed United States dis- 
trict judge for the district of Alaska, 
third division, July 1, 1909. After serv- 
ing three years in Alaska, he was ap- 
pointed judge of the United States dis- 
trict court for the western district of 
Washington. While in Alaska, his ex- 
periences were of an unusual character. 

At Bristol Bay (an arm of Bering 
Sea), about 800 miles south of Nome, 
and about 1,500 miles west of Valdez, in 
the third division, large salmon canneries 
are located and extensive fishing in- 
dustries carried on. In June of each year 
about thirty full-rigged ships arrive from 
San Francisco with food, fishing equip- 
ment, and from 3,000 to 5,000 men, for 
the purpose of carrying on the season’s 
operations. The fish run lasts from five 
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to six weeks. From April to October, 
no regular communication is had with 
the outside world except by monthly 
steamer from Seward, Alaska. The fish- 
ing and canning season closes early in 
August, when the ships return to San 
Francisco with the canned fish. Their 
fishermen and cannery-men then imme- 
diately disperse. 

During this period, the men would be, 
unless otherwise restrained, a law unto 
themselves. To meet the emergency thus 
arising, in 1910 the United States rev- 
enue cutter Rush was sent to these wat- 
ers as a floating 
court, with Judge 
Cushman the pre- 
siding judge. He, 
in this manner, 
held court at Ko- 
diak, Unga, Una- 
laska, and Nuche- 
gak. Many cases 
were tried and dis- 
posed of before 
him, and, occasion- 
ally, a grand jury 
was convened on 
board ship. Owing 
to the inability of 
many of the men of 
the fishing fleet and 
adjacent shores to 
understand the 
English language, 
it was sometimes 
difficult to secure a 
jury. It was not 
an uncommon sight 
to see some of the 
gentlemen of the 
jury, as revenue 
officers, in uniform, 
and others in high- 
top boots and fish- 
ermen’s garb, sitting together to deter- 
mine the cases submitted, as good. men 
and true. 

Judge Cushman, while at the bar won 
a reputation as a man of fine ability and 
great courage, moral and physical; an 
adversary, not classed with the quitting 
variety. His fearlessness and fairness 
on the bench, coupled with his eminent 
qualifications, have already distinguished 
him as one of the leading jurists of the 
Northwest. 
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Death of James E. Morrison 


AMES E. MORRISON was born at 

Fort Madison, Iowa, on the 17th day 
of August, 1849, and grew to manhood 
in that state. After acquiring a liberal 
education, he chose the law as a profes- 
sion. He was graduated from the Law 
Department of the Iowa State University 
in 1876, and began the practice of law 
at Plattsmouth, Nebraska. 

In June, 1887, he moved with his fami- 
ly to Logan County, Nebraska, where 
they helped to develop the then frontier 
part of his adopted 
state. While there 
he served one term 
as county superin- 
tendent of schools, 
and two terms as 
county attorney. 
He has been prom- 
inent in Oddfel- 
lowship, having 
been Grand Master 
of that order in 
this state. In 1905 
he moved to Kear- 
ney, where he con- 
tinued to practise 
law, and held the 
position of county 
judge of Buffalo 
County for a time 
by appointment. 
He died after a 
short illness at his 
home in Kearney, 
on the 28th day of 
February, 1914. 
Judge Morrison 
was a devoted hus- 
band and father, a 
public spirited citi- 
zen, a loyal friend, 
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cate. He faithfully and impartially dis- 
charged every public trust. 


William Nelson, lawyer and historian, 
died recently at Matamora, Pa. He was 
noted as a student of history and was a 
member of many historical, scientific and 
literary societies. 

Mr. Nelson was a United States com- 
missioner for many years, retiring a few 
months ago because of his ill health. 





Nothing makes a man go backward and downward as speedily as lack of laughter. 


Unrenewable Patent. A lawyer who 
makes a specialty of patent cases was 
once engaged in a case before a country 
justice. 

“Who are you, anyway?’ demanded 
the justice. 

“Well,” replied the lawyer, “I’m an at- 
torney.” 

“P’raps you are, but I never heard 
one talk like you do. What kind of a 
one are you?” 

“T’m a patent attorney.” 

The magistrate rubbed his chin in 
thought. “Well, all I’ve got to say is,” 
he said slowly, “that when the patent 
expires, I don’t believe you can ever get 
it renewed again.”—National Monthly. 


A Retrospective Sentence. Mr. Justice 
Maule once addressed a phenomenon of 
innocence in a smock-frock in the follow- 
ing words: “Prisoner at the bar, your 
counsel thinks you innocent; I think you 
innocent; but a jury of your own coun- 
trymen, in the exercise of such common 
sense as they possess, which does not ap- 
pear to be much, have found you guilty, 
and it remains that I should pass upon 
you the sentence of the law. That sen- 
tence is that you be kept in imprisonment 
for one day, and, as that day was yes- 
terday, you may go about your business.” 
The unfortunate rustic, rather scared, 
went about his business, but thought that 
the law was an uncommonly puzzling 
“thing.” 


Fired. A well known judge often re- 
lieved his judicial wisdom with a touch 
of humor. One day, during the trial of 
a case, Mr. Gunn was a witness in the 
box, and, as he hesitated a good deal and 
seemed unwilling, after much persistent 


questioning, to tell what he knew, the 
judge said to him: “Come Mr. Gunn, 
don’t hang fire.” After the exarhination 
had closed the bar was convulsed by the 
judge adding: “Mr. Gunn, you can go 
off ; you are discharged.” 


Must Be Used. In a hotel the other 
day the manager was instructing a new 
arrival, who hailed from Erin’s isle, in 
his duties. 

“Now, you see that sign, “Gentlemen 
must use the spittoon.’ If you notice any 
of the guests violating that rule report 
the matter to me.” 

“Oi will, sor,” said Pat, and he kept 
a sharp lookout. After watching a gen- 
tleman for half an hour he went to him 
and said: 

“D’ye moind the sign over yonder, 
sor?” 

“Yes,” said the gentleman. 

“Why don’t you observe it thin?” 

“I’m not expectorating on the carpet,” 
said the gentleman astonished. 

“Oi know ye’re not,” said Pat, “an’ 
yer not usin’ the spettune, nayther. 
Spit, ye thafe, or O’ll report yez.”—Phil- 
adelphia Ledger. 


Pat’s Joke. ‘That was a hard-looking 
customer we just passed,” said a traveler 
in Ireland to his cabman. 

“Faith, sorr, an’ he’s as bad as he 
looks,” was Pat’s reply. ‘“He’s done fif- 
teen years for lavin’ his wife widout vis- 
ible manes of support.” 

“Oh, come now, Pat! A man can’t 
get fifteen years’ penal servitude for 
that.” 

“Shure, an’ can’t he, sorr?” said Pat, 
with a roguish twinkle in his eve. “He 
did, though. And, bedad, isn’t it lavin’ 
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your wife widout visible manes of sup- 
port when ye throw her out of a window 
on the third floor?” 


Why He Kept His Office. A young 
lawyer excused himself from a luncheon 
party the other day, saying: “I must go 
to my Office.” 

Said the hostess, laughingly, “We did- 
n’t know you had an office.” 

“Not have an office!” he_ replied. 
“Why, if I didn’t, what would I have to 
stay away from ?”’—Christian Register. 


Getting at the Facts. “The train 
struck the man, did it not?’ asked the 
lawyer of the engineer at the trial. 

“It did sir,” said the engineer. 

“Was the man on the track, sir?” 
thundered the lawyer. 

“On the track?” asked the engineer. 
“Of course he was. No engineer worthy 
of his job would run his train into the 
woods after a man, sir.”—Ladies’ Home 
Journal. 


Trouble in Collecting. After the dyna- 
mite fatality Casey ran to break the news 
to Mrs. Murphy. 

“Have you got Pat’s life insured?” he 
asked. 

“Indeed I have, and for a long while,” 
was the reply. 

“Well, then,” blurted out the tactful 
messenger, “I hope ye won’t have the 
trouble collecting it that the boys will in 
collecting Pat.”"—N. Y. World. 


Without a Doubt. Book Agent — 
Here’s a book you can’t afford to be with- 
out—"*Every Man His Own Lawyer.” 

Farmer Jones (who once had a law- 
suit)—Humph! I think an honester name 
for that book would be “Every Man His 
Own Worst Enemy.”—Puck. 


A Mild Beginning. Speaking of neigh- 
borly feuds, Congressman Raymond B. 
Stephens of New Hampshire recalled a 
grievance entertained by a farmer named 
Brown, says the Pittsburgh Chronicle- 
Telegraph. 


Case and Comment 


Brown, it seems, had a difference with 
a neighbor over a boundary line, and 
after six months of vocal scrapping 
across a 10-acre lot, the dispute finally 
reached such a stage that a lawyer was 
consulted. 

“IT want ye ter write him a letter,” said 
Brown to the legal party, “an’ tell him 
that this gosh-dasted foolishness has got 
to stop, I’d write it myself only I hain’t 
got the legal heft ter do it.” 

“I guess it can be done all right,” re- 
turned the lawyer, thoughtfully. “What 
do you want me to say to him?” 

“Waal,” said Brown, after a moment’s 
reflection, “ye might begin by telling 
him that he’s the meanest, derndest, ly- 
in’ist, thiev’ist, lop-eared cuss of a crook 
in ten counties, an then kind o’ work up 
ter what we really think of him.” 


Now Suffrage Has Come. Lawyer (in 
equal-suffrage State)—Don’t worry, the 
jury is sure to disagree. 

Prisoner—But are you certain? 

Lawyer—It’s inevitable; two of the 
jurors are man and wife !—Puck. 


Former Jeopardy. An old negro was 
recently brought before a justice in Mo- 
bile. It seemed that Uncle Mose had 
fallen foul of a bulldog while in the act 
of entering the henhouse of the dog’s 
owner, 

“Look here, Uncle Mose,” the justice 
said informally, “didn’t I give you ten 
days last month for this same thing? It 
was the same henhouse you were trying 
to get into. What have you got to say 
for yourself?” 

Uncle Mose scratched his head. 


“Mars Willyum, yo sent me ter de 
chain gang fer tryin’ ter steal some chick- 
ens, didn’t ye?” 

“Yes; that was the charge.” 

“An’ don’t de law say yo’ can’t be 
charged twice wid de same ‘fense?” 

“That no man shall be twice placed in 
jeopardy for the identical act, yes.” 

“Den, sah, yo’ des hab to let me go, 
sah. Ah war after the same chickens, 
sah !”—Pittsburgh Chronicle. 
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